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In the United States District Court for the Northern 
District of California, Southern Division 


No. 28965-R 


NICK W. MAROOSIS, 
Plaintiff, 
VS. 


JAMES G. SMYTH, United States Collector of 
Internal Revenue for the First Collection Dis- 
trict of California, 

Defendant. 


COMPLAINT TO RECOVER LIQUOR FLOOR 
TAXES ILLEGALLY COLLECTED 


Comes now the plaintiff above-named and for 
cause of action against the defendant above-named 
alleges as follows: 
| IL, 

This action arises under the Internal Revenue 
Laws of the United States; it is brought pursuant to 
the provisions of Section 24 of the Judicial Code, 
U.S.C. Title 28, Section 41(5). 


IT. 

That plaintiff is a resident of the City and County 
of San Francisco, State of California, and is en- 
gaged in business therein. San Francisco is in the 
Northern District of California, Southern Division. 
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DE 

That the defendant was at all times since May 
14, 1945, to the time of the institution of this pro- 
ceeding, the duly appointed, qualified and acting 
United States Collector of Internal Revenue for the 
First Internal Revenue Collection District of the 
State of California, and is a resident of the said 
Northern District of California, Southern Divi- 
sion. 

IV. 

That on May 1, 1944, plaintiff duly filed his re- 
turn of floor stocks tax on distilled spirits, malt 
liquors, and wines as of April 1, 1944, as required 
by the Revenue Act of 1948. That said return was 
made on two reports, one showing a tax liability 
of $2,749.75 and the other $3,000.00 or a total tax 
liability of $5,749.75. That this. return included 
three stores owned by the plaintiff at 2066 Fillmore 
Street, 499 Haight Street, and 458 Geary Street, all 
of San Francisco, California. That the return, in 
part, showed distilled spirits of 1,713.038 proof gal- 
lons of which 1,330.36 represented the proof gallon- 
age at the 498 Geary Street store. That said tax, in 
addition to $40.08 representing the tax on merchan- 
dise at a fourth store located at 4178 Mission Street, 
San Francisco, California, or a total of $5,789.83, 
was duly paid on July 1, 1944, to Harold A. Ber- 
liner, the then Collector of Internal Revenue for the 
First District of California. That thereafter addi- 
tional floor stocks taxes in the amount of $3,744.74 
were assessed on the plaintiff as of April 1, 1944, 
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upon an alleged under-declaration of the inventory 
of distilled spirits in the 458 Geary Street store. 
As well an ad valorem penalty of $4,733.91 was as- 
sessed. Said additional assessment in the amount of 
$8,478.65 together with interest thereon in the 
amount of $1,397.74 aggregating a total of $9,876.39 
was paid by plaintiff to the defendant in install- 
ments between June 15, 1946, and February 2, 
1948. 
Ne 

That this action is filed to recover the payment 
of $9,876.39 plus interest on the grounds that said 
assessment was completely erroneous and illegal and 
was protested by plaintiff before payment was made. 
That the Revenue Act of 1948 imposed a tax on the 
inventory of all distilled spirits, malt liquors and 
wines which were on April 1, 1944, owned by a tax- 
payer and held for sale. The additional assessment 
was erroneous and illegal because the taxpayer did, 
on April 1, 1944, take an actual physical inventory 
of distilled spirits, malt hquors and wines; that 
said inventory was true and correct and the return 
duly filed as set forth in Paragraph IV was a true 
and correct reporting of said inventory and the tax 
due on said inventory which was duly paid was the 
true and correct amount due and owing. 


WAL, 

That duly authorized agents and representatives 
of the Aleohol Tax Unit of the Bureau of Internal 
Revenue took a physical inventory of the plaintiff’s 
stock in his store at 458 Geary Street, San Fran- 
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cisco, California, as of May 2, 1944, and by adjust- 
ing this inventory back to April 1, 1944, their own 
computations disclosed that the amount declared for 
distilled spirits by plaintiff exceeded the actual dis- 
tilled spirits on hand as of April 1, 1944. 


Wale 

That in complete disregard of the physical inven- 
tory taken by the taxpayer on April 1, 1944, which 
inventory was true and correct and in further com- 
plete disregard of the physical inventory taken by 
the agents and representatives of the Alcohol Tax 
Unit on May 2, 1944, and by them adjusted back 
to April 1, 1944, and in complete disregard of their 
own computations, that said physical inventory so 
taken by them and so adjusted back by them dis- 
closed that the return of the plaintiff on May 1, 
1944, was true and correct and that the tax paid 
thereon was the correct tax due and owing, an ex- 
amining officer of the Alcohol Tax Unit proceeded 
to compute an estimated inventory for the 458 Geary 
Street store belonging to plaintiff and computed an 
estimated inventory based on groundless assump- 
tions, erroneous computations, not based on fact or 
logic and thereafter assessed the additional tax and 
penalty herein sued for. 
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UNE 
The calculation of this examining officer can be 
summarized as follows: 


Inventory of proof gallons of distilled spirits on 
hand at date of previous filing of Form 758, 


November 1, 19:2....:.3, sc: ae ee 631.93 Proof Gal. 
Add: 

Distilled Spirits purchases November 1, 

1942, 10 Merch 31, 1944. 2. tone 12,944.74 Proof Gal. 

13,576.67 Proof Gal. 

Deduct: 

Sales in proof gallons for the period 

November 1, 1942, to March 31, 1944............ 11,023.46 Proof Gal. 

Computed inventory, April 1, 1944.0... 2,003.21 Proof Gal. 


Inventory reported on Form 758 as of 
April 1, 1944, for 458 Geary Street store...... 1,330.36 Proof Gal. 


Alleged under-declaration -.......--...--------.--++- 1,222.85 Proof Gal. 

The sum of 1,222.85 proof gallons multiplied by 
$3.00 per proof gallon equals $3,668.55. To this fig- 
ure, the examining officer added $76.19 for which 
no explanation was furnished taxpayer, yielding a 
tax deficiency of $3,744.74. To this was added a 
penalty of 50 per cent of the total tax or an amount 
of $4,733.91, resulting in a total assessment of 
$8,478.65. 

Jie 

That the arbitrary assessment herein sued for is 
incorrect and illegal by reason of the fact that it is 
contrary to the actual physical inventory taken by 
the United States Alcohol Tax Unit on May 2, 1944, 
and adjusted back to April 1, 1944, and is contrary 
to the true and correct inventory taken by the plain- 
tiff and reported to the Bureau of Internal Revenue 
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as set forth in Paragraph IV; that the said arbi- 
trary assessment is also based upon incorrect data. 
The sales in proof gallons are shown as 11,023.46. 
They should have been shown as 12,404.20 proof gal- 
lons. This would result in a computed inventory at 
April 1, 1944, of 1,172.47 proof gallons which is less 
than the 1,330.36 proof gallons reported by the tax- 
payer. As well, the entire analysis is based on un- 
supported assumptions contrary to fact. 


Oe 

That the fraud penalty levied and assessed and 
collected by the defendant is invalid in that the tax 
assessment of $3,744.74 is based on artificial bases 
and illegal grounds and constitutes no basis for the 
application of a penalty for fraud; that said pen- 
alties for fraud are limited to deficiencies due to 
fraud with intent to evade the tax; that plaintiff 
has during all of the times herein referred to denied 
the existence of any deficiency and questioned the 
arbitrary assessment and denied the existence of 
any deficiency for floor tax, denied any fraudulent 
intent to exceed the tax and still so denies the exist- 
ence of any such fraudulent intent. 


xa 

Plaintiff duly filed his claim for refund of said 
payment of $9,876.39. Said claim was made and filed 
in accordance with the provisions of the law in that 
regard and the regulations of the Secretary of the 
Treasury established in pursuance thereof, and al- 
leged as the basis for said claim the same grounds 
and facts hereinbefore alleged and herein relied 
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upon. That copy of said claim is attached hereto 
as Exhibit ‘‘A,’’ incorporated herein and made a 
part hereof as though set forth at this point word 
for word. 

Dal 

That at the time of the filing of the said claim 
for refund, to-wit: Exhibit ‘‘A,’’ plaintiff’s agent 
handling said matter was advised by the office with 
which said claim was filed that in due course an 
agent would discuss this matter with the said agent 
of the plaintiff in an effort to determine the correct- 
ness of said claim and that no action would be taken 
thereon without such a conference; that it has be- 
come by usage and common practice between the 
Commissioner of Internal Revenue and certified 
public accountants generally that such claims for re- 
fund are not rejected unless such a conference is 
first had. 

That without such a conference being called or 
had, on February 15, 1949, said claim for refund 
filed as alleged in Paragraph XI hereof was re- 
jected and disallowed in full by the Commissioner 
of Internal Revenue. That notice of the rejection 
and disallowance of said claim for refund was 
mailed to plaintiff by registered mail by said Com- 
missioner on February 15, 1949. 


XII. 

That no part of said sum of $9,876.39 erroneously 
and illegally collected from the plaintiff by de- 
fendant, as aforesaid, has been repaid or refunded, 
and said sum of $9,876.39, together with interest 
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thereon as provided by law, is due, unpaid and ow- 
ing to the plaintiff from the defendant. 


Wherefore, plaintiff prays that it have and re- 
cover of and from the defendant the sum of $9,- 
876.39, together with interest thereon, as provided 
by law, and costs of suit incurred herein, and for 
such other and further relief as the Court may deem 
just and proper in the premises. 


/s/ MORRIS M. GRUPP, 


/s/ LEON SCHILLER, 
Attorneys for Plaintiff. 


State of California, 
City and County of San Francisco—ss. 


Nick W. Maroosis being first duly sworn deposes 
and says: 


That he is the plaintiff in the above-entitled ac- 
tion; that he has read the foregoing complaint and 
knows the contents thereof, and that the same is true 
of his own knowledge, except as to the matters 
therein stated on information and belief and as to 
those matters he believes it to be true. 


/s/ NICK W. MAROOSIS. 


Subseribed and sworn to before me this 16th day 
of June, 1949. 
[Seal] /s/ LOUIS WIENER, 
Notary Publie in and for the City and County of 
San Francisco, State of California. 
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Claim 
To Be Filed With the Collector Where Assessment Was 
Made or Tax Paid 


The Collector will indicate in the block below the kind of claim 

filed, and fill in the certificate on the reverse side. 

[X] Refund of Taxes Illegally, Erroneously, or Excessively 
Collected. 

{ ] Refund of Amount Paid for Stamps Unused, or Used in 
Error or Exeess. 

{ ] Abatement of Tax Assessed (not applicable to estate, gift, or 
income taxes). 


State of California | 


ss: 


County of San Francisco | 


Name of taxpayer or purchaser of stamps Nicholas W. Maroosis 
Business address 2066 Fillmore Street, San Francisco, California. 
CSIC OTICE bcos ceessdices sncdececcacsectteyeeescesedssecsstcch ese 


The deponent, being duly sworn according to law, deposes and 
says that this statement is made on behalf of the taxpayer named, 
and that the facts given below are true and complete: 

District in which return (if any) was filed Ist District—Calif. 

Period (if for income tax, make separate form for each taxable 

vear) April 1, 1944. 

Character of assessment or tax Aleohol Floor Stocks Tax. 

Amount of assessment, $ * ; dates of payment *. 

Date stamps were purchased from the Government...............-... 

Amount to be refunded $9,876.39, or such greater amount as is 

legally refundable. 

Amount to be abated (not applicable to income, gift, or state 

ASICS) \ccec secre cas ae es De eo ee ee 

The time within which this claim may be legally filed expires, 

under Section 3313 Internal Revenue Code, on June 15, 1950. 
The deponent verily believes that this claim should be allowed 
for the following reasons: 

* See statement attached. 


The attached statement constitutes a part of this claim for re- 
fund and it is duly sworn to in this affidavit as a part hereof. 
Signed /s/ NICHOLAS W. MAROOSIS 
Sworn to and subscribed before me this 6th day of August, 1948. 
/s/ FRED T. AINSLIE. 
(Signature of officer administering oath) 


ee ee ee 


Certificate 
[No data filled in. ] 
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Nicholas W. Maroosis 
2066 Fillmore Street, San Francisco, California 
Statement 


1. The amounts of assessment and dates of payment are set forth as 
follows: 


Assessments : 
May 1, 1944—Original return, Form 758...0....c.ccccccccsceccsceoeeeee. $ 2,749.75 
May 1, 1944—Amended (supplemental) return, Form 758...._ 3,000.00 


Tax on distilled spirits at 5178 Mission Street, San Francisco, 
paid on July 1, 1944, without receipt of notice of assess- 


ment. See tabulation of August 8, 1945, by J. H. Maloney.. 40.08 
Metal assessed originally...........-....-.1-2-cc2----00c-0-0--o2cceee $ 5,789.83 


April 21, 1945—Additional assessment of floor stocks tax and 
and penalty was made based upon a computed inventory 
figure which was determined bv using a preceding inven- 
tory, adding purchases and deducting sales, and assuming 
that distilled spirits sales amounted to 86% of total sales. 
The additional assessment was first computed at a total of 
$10,498.81. 

April 26, 1945—A claim for abatement was filed by the tax- 
payer in the amount of $10,498.81. 

March 12, 1946—An amended bill was issued based upon the 
same method of computation as that used in the April 2], 
1945, assessment, but with certain errors in calculation re- 


moved. The amended bill was in the amount of.................... $ 8,478.65 
Total of original and additional assessments.............. $14,268.48 


Under date of April 5, 1946, a Warrent of Distress was issued against 
the taxpayer. In order to continue the orderly operation of his business, 
the taxpayer was forced to sign an agreement to pay the additional as- 
sessment and interest thereon from April 21, 1945, at the rate of $500.00 
per month beginning June 15, 1946. Payments were made under pro- 
test, and on the dates and in the amounts listed below: 


Payments: 
Payment of the original assessments were made as follows: 
Month Returned Collector’s Amount 

Date of Check by Bank Check No. Reference No. Paid 
July 1,1944 July, 1944 692 4131 $ 579.61 
July 1,1944 July, 1944 1517 4131 4,182.45 
July 1,1944 July, 1944 1703 4131 987.69 
July 1,1944 July, 1944 1518 4773 40.08 


Total of payments on July 1, 1944. eee $ 5,789.83 
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Payment of the additional assessments was made as follows: 


Month Returned Collector’s Amount 

Date of Check by Bank Check No. Reference No. Paid 

June 15,1946 June, 1946 3069 1954 $ 500.00 
July 15,1946 July, 1946 3118 2501 500.00 
Aug. 19,1946  Sept., 1946 1015 3672 and 3846 500.00 
Sept. 27, 1946 Nov., 1946 1074 0429 900.00 
Oct. 26,1946 Nov., 1946 1135 5564 500.00 
Dee. 11,1946 Dee, 1946 1236 6726 500.00 
Dee. 23,1946  Feb., 1947 1256 7249 500.00 
Feb. 27,1947 Apr., 1947 1348 9580 500.00 
Apr. 15,1947 May, 1947 1449 10880 900.00 
Apr. 15,1947 May, 1947 1450 10542 500.00 
June 10,1947 July, 1947 1546 98 500.00 
June 16, 1947 July, 1947 1551 98 500.00 
July 22, 1947 Aug., 1947 1604 1131 500.00 
Sept. 2,1947 Oct., 1947 a9 2 (ts 500.00 
Oct. 15,1947  Nov., 1947 1800 3500 500.00 
Nov. 6,1947 Dee., 1947 1837 4250 500.00 
Dee. 23,1947 Jan., 1948 1927 4881 500.00 
Jan. 19,1948  Feb., 1948 1971 Ole 500.00 
Feb. 2,1948  Feb., 1948 2022 5437 876.39 


Total of payments made on the additional assess- 
ments, and interest CHar@es.-............-.--.--..... ee $ 9,876.39 


Total of all payments made by the taxpayer incident to the 
floor StOcks tax ASSESSINIENUS 222 :.<cscccec4 <cccscc cones cee cece ee $15,666.22 


2. Grounds upon which this claim is based : 

This claim for refund is filed in order to recover, with interest, the 
amount of an additional assessment of floor stocks tax and penalty, $8,- 
478.65, and interest thereon, $1,397.74, aggregating in total $9,876.39. 
This sum was paid by the taxpayer under protest, and the grounds upon 
which a refund of the entire amount is claimed are set forth below: 

The taxpayer on April 1, 1944, took an actual physical inventory of 
distilled spirits, malt liquors, and wines and filed proper returns on 
May 1, 1944, disclosing total tax due in the amount of $5,749.75. In- 
cluded in the return were distilled spirits amounting to 1,713.038 proof 
gallons, of which 1,330.36 represented the total gallonage at 458 Geary 
Street, San Francisco, where one of his four places of business was 
operated under the name of Joseph’s Liquor Store. Subsequently floor 
stocks tax at the rate of $3.00 per gallon was paid on July 1, 1944, as 
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shown above, along with payment of other floor stocks tax due on beers 
and wines. 

On May 2, 1944, an actual physical inventory of Joseph’s Liquor 
Store stocks was taken by representatives of the Aleohol Tax Unit, and 
the result of adjusting this inventory back to April 1, 1944, disclosed 
the following: 

Distilled spirits on hand per A.T.U. 


physical inventory of May 2, 1944............ 10203 aps 
WTMAMCMOUSE <.......-..2c.-c--cc-ceceeeceeecerusesseeceneesoes 912.00 
“CLE Lae ee ce oe Pe cans RE A ere E 1,941.37 pg. 
Purchases, April, per invoices................0---.-...- 1,106.55 pg. 
esssales for SAME PETION.........-..-o-.se-ccssceeenseeus 386.57 
Balance, excess of purchases over Sales...............1..0.-0esceseeeeeee- (1995 
Difference, would be on hand April 1, 1944.00 22-30 pe. 


This amount compared with the total of 1,330.36 pg. declared for 
Joseph’s Liquor Store on returns filed for April 1, 1944, reflects an over- 
declaration in the amount of 108.97 pg. 

In complete disregard of the physical inventory taken by the tax- 
payer on April 1, 1944, and of the phvsical inventory taken on May 2, 
1944, by representatives of the Alcohol Tax Unit and adjusted back to 
April 1, 1944, the examining officer from the Aleohol Tax Unit pro- 
ceeded to compute an estimated inventory based on various assumptions 
and use the figures thus obtained as a basis for assessing additional tax 
and penalty. The computation used by the examining officer, after 
eliminating various errors in calculation was essentially as follows: 


Inventory in proof gallons: 
Inventory of proof gallons on hand at date of previ- 
ous filing of Form 758, November 1, 1942................- 631.93 pg. 


Add—Distilled spirits purchases November 1, 1942, 
to March 31, 1944, per Aleohol Tax Unit audit of 
invoices in wholesale liquor dealers’ files................-..- 12,944.74 


TING A cs 2a ccs 3a cn dace ee 13,576.67 pg. 


Deduet—Sales in proof gallons, as computed below, 
for the period November 1, 1942, to March 31, 1944 11,023.46 


Sampured mventory, April 1, 1944_......................00.. 2,003.21 pg. 
Inventory reported in Form 758 as of April 1, 1944... 1,330.36 


ee almianider-GeclaratiON, ...-.....--.....--se-c-ncscsenseueseneaseee 1,222.85 peg. 
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Sales in proof gallons: 
Gross sales in dollars for the period November 1, 
GAO. LOMA TCH aL, WO aes weeecceeteste ss tc. eee $276,328.51 
Equivalent in proof gallons: 
Deduct State sales tax: 
At 3% for the entire period November 1, 1942, 
to March 31, 1944 (this should have been at 
3% for the period November 1, 1942, to June 
30, 1943, and at 214% for the period July 1, 
1945, to March 31, 1944)... ec ee 8,048.41 


INeteSalestes. oye aro ee Ree ee $268,280.10 


Using the assumption that 86% of total sales were 
distilled spirits sales, the dollar value would be........ $230,720.88 


This figure is converted to proof gallons by dividing 
by $20.93, the selling price per proof gallon as com- 
puted by the State Board of Equalization. 


Sales in proof gallons, $230,720.88 + $20.93.............. 11,023.46 pg. 


Computation of additional tax and penalty: 
Tax due on Form 758 (includes $9.48 correction per 


PAPA MC RaW, pen 2 ee ere eee $ 5,799.26 
Add—Alleged under-declaration, 1,222.85 pg. 
SUG RO eee ere oe ee esos es Weak 3,668.55 
A cies) Eee meen men mer ORer NINE OAR Er eta $ 9,467.81 
Ad valorem penalty 50% of $9,467.81...00....ececeeeceeeees 4,733.91 
Alleoed total Assessments: casos oes ec scope ceeee eee $ 14,201.72 
Deduct—Vaxioal di. aie. = eee eee 2s 5,789.83 
AB, SAG GS, Ss ec $ 8,411.89 
Minor unidentified difference included in A.T.U. 
COMPU CAUION ste oe eee eee re 66.76 
Amount of amended bill issued, March 12, 1946............ $ 8,478.65 


It should be noted in the foregoing computation of sales in terms of 
proof gallons that 86% of total sales were assumed to be distilled spirits 
sales. The figure of 86% and even lower percentages were applicable 
in earlier years in segregating total sales as between distilled spirits 
sales and other sales, but during the war years 1943 and 1944 the per- 
centage of distilled spirits sales to total sales was much higher. The 
heavy increase in sales volume was in whiskey and other distilled spirits 
rather than in wine, beer, and miscellaneous items. 
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Instead of 86%, the examining officer should have used a percentage 
figure not lower than 96% in computing the proportion of sales repre- 
sented by distilled spirits sales. In support of the higher percentage 
figure the taxpayer submits the following evidence of the applicability 
of the higher figure : 

(1) Attached as Exhibit ‘‘A’’ is a photostatie copy of a certified audit 
report prepared by W. E. Holcombe, an auditor of the California 
State Board of Equalization, covering an audit of the four quar- 
terly periods ended June 30, 1944. This report was transmitted 
officially to the taxpayer on August 25, 1944, and it served as the 
basis for an additional license fee assessment of $750.00 which 
was paid by the taxpayer. 

The audit report states specifically on Line 6 of the back page that 
audited distilled spirits sales are 96.41% of gross sales. 

Reported sales, as shown on the same page, were 60% to 86% of 
total sales. Upon receipt of the audit report, the taxpayer re- 
alized that the lower percentages used for reporting purposes, 
which were estimates based upon experience in prior vears, were 
entirely too low. He therefore accepted the findings of the State 
auditor and paid the additional license which was assessed on 
the basis of the audit report. 

(2) Asa further cheek on the accuracy of the higher percentage of dis- 
tilled spirits sales to total sales, the taxpayer has made a com- 
plete analysis of all sales at the 458 Geary Street store for the 
three months’ period, January 1 to March 31, 1944, the period 

_immediately prior to April 1, 1944, which is the date of the in- 
ventory on which the tax is computed. 

The total sales analvzed amounted at selling prices, exclusive of 
sales tax, to $87,882.90; of this sum, distilled spirits sales were 
found to comprise a total of $86,054.86 or 97.9%. 

The regular quarterly sales and Use Tax Return submitted by the 
taxpayer to the California State Board of Equalization for the 
same three months ended March 31, 1944, reported total taxable 
sales of $89,529.17 and tax due and paid at 214% thereon in the 
amount of $2,238.28. If the total figure of $89,529.17 is com- 
pared with the positively identified distilled spirits sales amount- 
ing to $86,054.86, the percentage of the latter to the total is found 
to be 96.1%. 

In view of the foregoing, it is contended that any attempt to arrive at 
a computed inventory figure on April 1, 1944, by reference to an earlier 
inventory on November 1, 1942, with appropriate adjustments for pur- 
chases and sales during the intervening period of seventeen months be- 
tween November 1, 1942, and April 1, 1944, in order to be reasonably 
accurate must reflect distilled spirits sales as representing at least 96% 
of total sales. The percentage of 96.41% established by an independent 
audit by a State employee covering the major portion of the sales during 
the period between the key inventory dates stands as the best evidence 
available for purposes of computation. A constructed inventory, using 
this figure of 96.41%, discloses the following : 
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Inventory in proof gallons: 
Inventory of proof gallons on hand at date of previ- 
ous filing of Form 758, November 1, 1942 (not in 
Gli Spe!) Merete rene Or rte ee eee een 631.93 pg. 
Add—Distilled spirits purchases November 1, 1942, 
to March 31, 1944, per Alcohol Tax Unit audit of 
invoices in wholesale liquor dealers’ files (not in 
CUTS OUIGE)) ae cc oe ue: Ce we ec eee, 12,944.74 


PNG els ee 2 ee eee 13,576.67 pg. 


Deduct—Sales in proof gallons, as computed below, 
for the period November 1, 1942, to March 31, 1944.. 12,404.20 


Computed inventory at April 1, 1944... 1,172.47 pg. 
Inventory reported in Form 758 as of April 1, 1944, 

based on actual physical inventory taken.................. 1,330.36 
Overdeclaration on basis of computed inventory.......... 157.89 pg. 


Sales in proof gallons: 
Gross sales in dollars for the period November 1, 
1942, to March 31, 1944 (not in dispute)...................- $276,328.51 
Equivalent in proof gallons: 
Deduct State sales tax : 
Sales 11/1/42 to 6/30/48—$ 638,668.09 at3% $1,854.41 
Sales 7/1/48 to 8/31/44— 212,660.42 at 214% 5,186.84 


MGtalyae shes 2e te $276,328.51 7,041.25 
ING ISLS) cern see eee ee ee ee $269,287.26 


Using the percentage of 96.41% as representing the 
proportion of distilled spirits sales to total sales, as 
developed by independent audit of State auditor, 
the dollar value of distilled spirits sales would be....$259,619.85 


Converting the dollar value to proof gallons at the 
selling price of $20.93 (developed by the State 
Board of Equalization) the sales in proof gallons 
S(O 6 B] OY atau sna nie anebe s- e seepage eit sree ney ee eee ese 12,404.20 pg. 


Summary 


The foregoing information submitted in support of this claim for re- 
fund is summarized as follows: 

(1) The taxpayer actually made an accurate count of inventory on 
hand at April 1, 1944; he filed appropriate returns on Form 758 
when due on May 1, 1944, and paid the tax called for by the returns 
on July 1, 1944. 

(2) An Alcohol Tax Unit examining officer took a physical inventory 
on May 2, 1944, one month after the key date, and by adjustments 


(3) 


(4) 


(5 


——_ 


(6) 
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for purchases and sales during the intervening month recon- 
structed an inventory figure for April 1, 1944. The inventory thus 
computed was found to be approximately 109 proof gallons lower 
than the total which the taxpayer had declared on Forms 758. 

In eomplete disregard of the evidenee of the aceuracy of the inven- 
tory shown on the returns, and of the findings of the cheek made 
on May 2, 1944, the examining officer arbitrarily and erroneously 
computed an inventory figure by taking a November 1, 1942, in- 
ventory figure, adding thereto purchases for the intervening sev- 
entcen months to April 1, 1944, and deducting from the sum thus. 
obtained a portion of the sales, using the assumption that distilled 
spirits sales represented only 86% of total sales. By this compu- 
tation an under declaration of 1,222.85 proof gallons was alleged, 
and to the revised total tax a 50% penalty was added. 

The taxpayer submitted and now resubmits evidence consisting of 
the findings of an independent auditor of the California State 
Board of Equalization to the effeet that distilled spirits sales for 
the year ended June 30, 1944, for this taxpayer at his 458 Geary 
Street store represented 96.41% of total sales. 

The taxpayer has now made a detailed analysis of sales tiekets for 
the three months’ period immediately preceding the inventory date 
April 1, 1944. The analysis covered 98.2% of all sales for the three 
months; of the sales tickets analyzed, it was found that 97.9% 
represented distilled spirits sales. 

In order to obtain further time in which to prove the aceuracy of 
his original deelaration, and in order to mitigate the effect of a 
warrant of distress and to continue the orderly operation of his 
business, the taxpayer was forced in 1946 to sign an agreement to 
pay the arbitrary additional assessment and interest at the rate of 
$500.00 monthly. He has now completed these payments, and is 
filing this claim for the purpose of recovering in full with interest 
the amounts erroneously and illegally colleeted. 


Statement By Agent 
This claim for refund was prepared by us on 


behalf of Messrs. John F. Forbes & Company, 
Crocker Building, San Francisco, California, from 
data obtained from the taxpayer and from his files 
and records. This information, while not known to 
be true, is true to the best of our knowledge 


and belief. 


/s/ SCOTT H. DUNHAM. 
/s/ CHARLES E. ROBINSON. 
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Retail Distilled Spirits License Fee Audit Report 


License Numbers C 4574 G 
Licensee Nick W. Maroosis & Michael M. Kosloff 
DBA Joseph’s 


Address 458 Geary Street, San Francisco, 2, California 
File No. 15787 


Addi- 

Distilled Distilled Licensee tional 
Quarter Spirits Sales Spirits Sales Fee License Fee Fee 
Ending Reported Audited Paid Required Due 


9/30/43 ......6 17,633.51  $ 26,413.23  $ 180.00 
12/31/45... 58,675.58 87,890.15 590.00 
3/31/44 ...... 60,566.48 90,722.53 

6/30/44 ...... 14,441.52 21,631.95 750.00 


Totals......$151,317.09x $226,657.86 $1,520.00 $2,270.00 $750.00 
Total Additional Fee Due $750.00 

I Hereby Certify That I have audited the records of the above li- 

censee for the period specified ; and that in my opinion this report cor- 

rectly reflects the license fee liability of said licensee for the periods 


stated. 

/s/ W. E. HALCOMBE. 

Dated August 23, 1944. 

Approved by C. F. Wentworth. 

Note: x Previously audited to 6-30-1943. 

AC 3-14-44 

Audit Report 

Description of Operations 

1. Type of Organization : 

Partnership. 

2. Class of Business 
Retail Liquor Store. 

Audit 

1. What method was used to arrive at audited sales? 

Cost of sales plus gross profit plus sales tax. 

2. Ifon cost plus mark-up basis: 

A. What percentage of mark-up was used? 33 1/3. 
B. Were inventory fluctuations considered? Yes. 

3. What procedure was followed to arrive at percentage of mark-up? 
Average gross profit realized from a number of items in licensees 
stock. 

4. Is‘‘Computation of Mark-Up’’ schedule attached? No. 

5. Are distilled spirits excise tax and sales tax included in audited 
sales? Yes. 

6. Audited Distilled Spirits sales are 96.41% of gross sales. 


, 
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Report 
1. Method used by licensee to arrive at reported sales: 
Reported sales were 60 to 86% of total sales. 


2. What instructions were given licensee relative to preparation of fu- 
ture reports? None—This is a close-out. 
Reeords 


1. Do records meet requirements of section 24.4 of the Alcoholic Bever- 
age Control Act and the Rules and Regulations issued thereunder ? 


Yes. 
/s/ W. E. HOLCOMBE, 
Auditor. 


Date August 23, 1944. 


[Endorsed]: Filed June 22, 1949. 


[Title of District Court and Cause.] 


ANSWER 


The defendant herein, James G. Smyth, Collector 
of Internal Revenue for the First Collection District 
of California, appearing by his attorney Frank J. 
Hennessy, United States Attorney in and for the 
United States District Court for the Northern Dis- 
trict of California, in answer to the allegations of 
the complaint herein, alleges, admits and denies as 
follows: 

I. 

The allegations contained in paragraph [ are ad- 

mitted. 
s0E, 

The allegations contained in paragraph IT are ad- 
mitted. 

A in Es 

The allegations contained in paragraph III are 
admitted. 
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LN, 

The allegations contained in paragraph IV are 
denied except that the defendant admits plaintiff 
filed the said tax return as alleged and paid the said 
taxes to the defendant as alleged and that thereafter 
the plaintiff paid the additional taxes and penalties 
assessed in the total amount of $9,876.39. 


Vv. 

The allegations contained in paragraph V are ad- 
mitted except that the defendant denies the inven- 
tory as filed by the plaintiff was true and correct 
as to the quantities of distilled spirits subject to the 
payment of the additional taxes thereon; further 
answering the defendant denies that the amount of 
taxes paid by the plaintiff on plaintiff’s inventory 
of distilled spirits on hand was the true and correct 
amount owed to the defendant. 


VI. 

The allegations contained in paragraph VI are ad- 
mitted except that the defendant alleges the changes 
and differences of the quantity of distilled spirits, as 
then computed by agents of the United States, was 
caused by errors and omissions in the records kept 
by the plaintiff at his place of business. 


VII. 

The allegations contained in paragraph VII are 
denied except that the defendant admits that pur- 
suant to a later and corrected inventory of distilled 
spirits subject to the additional taxes owed by the 
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plaintiff the said additional taxes and penalty, as 
later sued for, were assessed against the plaintiff. 


VIII. 
The allegations contained in paragraph VIII are 
admitted. 
IX. 
The allegations contained in paragraph IX are 
denied. 
xe 
The allegations contained in paragraph X are 
denied. 
Dole 
Answering paragraph XI, the defendant admits 
the said claim for refund was filed as therein alleged 
but denies the allegations therein. 


XII. 

Answering paragraph XII, the defendant admits 
the said claim for refund was disallowed by the 
Commissioner of Internal Revenue on February 15, 
1949; further answering paragraph XII, the de- 
fendant alleges that the plaintiff, although repeat- 
edly requested to do so, failed and refused to ap- 
pear before agents of the United States, with his 
records, for a conference and discussion of his re- 
fund claim with said officers. 


OME 
The allegations contained in paragraph XIIT are 
denied except that the defendant admits the said 
taxes of $9,876.39, with interest, have not been re- 
funded to the plaintiff. 
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Wherefore, the defendant having fully answered, 
prays that the suit be dismissed with costs to de- 
fendant. 

/s/ FRANK J. HENNESSY, 
United States Attorney. 


[Endorsed]: Filed August 18, 1949. 


[Title of District Court and Cause. ] 


STIPULATION WAIVING JURY TRIAL 


It Is Hereby Stipulated by and between counsel 
for the respective parties that the jury trial hereto- 
fore demanded in the above-entitled action is 
waived. 


Dated: This 8th day of November, 1949. 
/s/ LEON SCHILLER, 


/s/ MORRIS M. GRUPP, 
Attorneys for Plaintiff. 


FRANK J. HENNESSY, 
Attorney for Defendant. 


/3/ C. ELMER COLLETT, 
Asst. U. 8. Attorney. 


[Endorsed]: Filed November 16, 1949. 
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NOTICE OF MOTION AND MOTION FOR 
RH-OPENING CASE 


To The Defendant Above-Named And To Frank J. 
Hennessy, United States Attorney, Attorney 
For Defendant: 


You, and Each of You, Will Please Take Notice 
that the plaintiff above-named will on Thursday, 
December 1, 1949, at the hour of 10:00 o’clock a.m. 
of said day, or as soon thereafter as counsel can be 
heard, move the above-entitled Court to re-open the 
trial of the above-entitled action for the purpose of 
introducing the testimony of David Dellari in line 
with the affidavit of the said David Dellari annexed 
to this motion. 

Said motion will be made upon the ground that 
the information contaimed in the said affidavit of 
David Dellari was unknown to the plaintiff and the 
plaintiff had no reason for the knowledge thereof 
until the testimony of defense witness of Raymond 
C. Hedrick indicated that he followed a certain 
truck to the address of the said David Dellari; that 
the said witness Hedrick did not in said testimony 
advise the Court of his further investigation of the 
said address nor of his discussions and investigation 
as set forth in the affidavit hereto annexed; that the 
information contained in said affidavit is material 
to the issues of this case on behalf of plaintiff. 

This motion is bemg made upon all the testimony, 
records and files in the above-entitled action and 
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upon the affidavit of the said David Dellari hereto 
annexed and upon such oral testimony as may be 
adduced at the time of the hearing of this motion. 


Dated: This 25th day of November, 1949. 
LEON SCHILLER, ESQ., 
MORRIS M. GRUPP, ESQ., 


Attorneys for Plaintiff. 


[Endorsed]: Filed November 26, 1949. 


[Title of District Court and Cause.] 


AFFIDAVIT OF DAVID DELLARI 


State of California, 
City and County of San Francisco—-ss. 


David Dellari, being first duly sworn, upon oath, 
deposes and says: 


That he has been for several years last past the 
owner of those certain premises known as 1348-50 
San Bruno Avenue, San Franeisco, California, and 
was the owner of the said premises during the 
months of March and April of 1944; that for ap- 
proximately two years prior to April 1, 1944, and 
for several months thereafter your affiant rented 
space in the garage in the premises aforementioned 
to two individuals, one Tommy Riggs and one Frank 
O’Connor; that the said Tommy Riggs rented the 
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space in said garage for the purpose of storing 
therein his automobile; that Frank O’Connor rented 
space in said garage for the purpose of storing 
therein his truck and also as a storage place for 
pinball machines; that during the month of March 
and around the Ist of April, 1944, the said O’Connor 
was so storing pinball machines in said garage, that 
on or about the Ist day of April, 1944, three men 
from the Aleohol Tax Unit, Department of Internal 
Revenue of the United States, called on your af- 
fiant and requested permission of your affiant to 
examine the said garage to determine whether there 
was any whiskey stored therein, which said whiskey 
your affiant was informed was subject to floor stock 
tax; that your affiant accompanied the said three 
men from the Alcohol Tax Unit to his garage and 
there they examined the said garage and found 
therein pinball machines there stored belonging to 
O’Connor but there was no whiskey or any evidence 
of there having been any whiskey stored therein. 

That thereafter upon the request of the said 
agents of the Aleohol Tax Unit your affiant together 
with Frank O’Connor ealled at the Alcohol Tax 
Unit at 100 McAllister Street in the City and 
County of San Francisco, State of California, where 
they were questioned by agents of that department 
relative to delivery of whiskey to the said premises; 
that both your affiant and the said O’Connor denied 
any knowledge of any such delivery of whiskey to 
the said premises. 

That at the time aforementioned, to-wit: April 1, 
1944, when the three agents of the Alcohol Tax Unit 
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ealled at the home of your affiant at 1348 San Bruno 
Avenue, your affiant informed the said agents that 
the said garage was rented to the said Tommy Riggs 
and Frank O’Connor. 

That your affiant does not know any of the 
parties to the above-entitled action and met the 
plaintiff above-named for the first time so far as he 
remembers on November 21, 1949, at approximately 
5:00 o’clock p.m. when the said plaintiff called at 
your affiant’s home and questioned him relative to 
the occupants of his garage at the premises afore- 
mentioned on the dates aforementioned. 


/s/ DAVID DELLARI, 
1348 San Bruno Avenue, 
City. 
Subseribed and sworn to before me this 23rd day 
of November, 1949. 


[Seal] /s/ LOUIS WIENER, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[Endorsed]: Filed November 26, 1949. 


[Title of District Court and Cause. ] 


STIPULATION 


It Is Hereby Stipulated by and between Morris 
M. Grupp, Esq., and Leon Schiller, Esq., Attorneys 
for Plaintiff in the above-entitled matter, and Frank 
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J. Hennessy, Esq., United States Attorney, appear- 
ing herein on behalf of the defendant, as follows, 


to-wit: 


1. That the gross sales exclusive of 
sales tax as reflected on the books of the 
plaintiff for his store known as Joseph’s 
Liquor Store, 458 Geary Street, San 
Francisco, California, between the dates 
of November 1, 1942, to June 30, 1948, is 
Le SUC 


2. That the gross sales exclusive of 
sales tax as reflected on the books of the 
plaintiff for his store known as Joseph’s 
Liquor Store, 458 Geary Street, San 
Francisco, California, between the dates 
of July 1, 1948, to March 31, 1944, is the 
UME ees ee ae 


3. That if the Court finds from the 
evidence that 86 per cent of the gross 
sales between the period of November 1, 
1942, to June 30, 1943, were sales of dis- 
tilled spirits that the sales of distilled 
spirits for the period from November 
1, 1942, to June 30, 1943, would be...... 


4. That if the Court finds from the 
evidence that 96.41 per cent of the gross 
sales between the period of July 1, 1948, 
to March 31, 1944, were sales of distilled 
spirits that the sales of distilled spirits 
for the period from July 1, 1943, to 
March 31, 1944, would be.............. 


€ 61,813.68 


$207,473.58 


53,159.76 


200,025.28 
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). That the total distilled spirits sales 
for the period from November 1, 1942, to 
March 31, 1944, would be............... 


6. If the Court finds that the selling 
price per proof gallon is the sum of $20.93 
that the total sales of distilled spirits in 
the sum of $253,185.04 would equal.... 


7. That the assessment in question in 
this action listed the total proof gallons 
sold from November 1, 1942, to March 
SOE Pee oa ESeRE aoe Crate ins he | Se ee 


8. That if all of the above percentage 
figures are found by the Court to be the 
correct percentages to be used in caleula- 
tion that the assessment herein in ques- 
tion understated the number of proof 
gallons sold by the plaintiff by......... 


9. That the assessment herein in ques- 
tion assessed the plaintiff for an under- 
ShrOMieliL Oleumr acu Sase acre fo ua eee eree 


10. Additional proof gallons sold by 
plaintitt ascabove seterorih. 4. 3.5.52. 


11. Using the method of calculation 
on a percentage basis adopted by the Al- 
cohol Tax Unit in checking distilled 


$953,185.04 


12,096.75 
proof gal. 


11,023.46 
proof gal. 


1,0%3:29 
proof gal. 


1,222.85 
proof gal. 


1,073.29 
proof gal. 


James G. Smyth 


spirits on hand as of April 1, 1944, in 
possession of plaintiff at his 458 Geary 
Street store such percentage calculations 
would determine an understatement by 
Pewmmdt in his return of............... 


25) lit is Further Stipulated that it is 
the consensus of opinion of the certified 
public accountants of the plaintiff and 
the investigators for the Alcohol Tax 
Unit that a percentage calculation in 
which there is an apparent understate- 
ment or overstatement of approximately 
one per cent of the proof gallons pur- 
chased and sold during a given period is 
sufficient to confirm a physical inventory. 
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149.56 
proof gal. 


Dated: This 18th day of November, 1949. 


/s/ MORRIS M. GRUPP, 
/s/ LEON SCHILLER, 


Attorneys for Plaintiff. 


FRANK J. HENNESSY, 
Attorney for Defendant. 


/s/ C. ELMER COLLETT. 


[Endorsed]: Filed November 29, 1949. 
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District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the Southern Division of the 
United States District Court for the Northern Dis- 
trict of California, held at the Court Room thereof, 
in the City and County of San Francisco, on Thurs- 
day, the Ist day of December, in the year of our 
Lord one thousand nine hundred and forty-nine. 


Present: The Honorable Lloyd L. Black, 
District Judge. 


[Title of Cause. ] 


ORDER DENYING MOTION TO REOPEN— 
ORDER JUDGMENT ENTERED IN 
FAVOR OF DEFENDANT—ORDER DIS- 
MISSING COMPLAINT 


This case came on regularly this day for hearing 
on motion to reopen and for submission. Ordered 
that said motion be denied and judgment entered in 
favor of defendant. Complaint ordered dismissed, 
defendant to file findings. 
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In the United States District Court for the North- 
ern District of California, Southern Division 


No. 28965-R 


NICK W. MAROOSIS, 
Plaintiff, 
VS. 


JAMES G. SMYTH, United States Collector of 
Internal Revenue for the First Collection Dis- 
trict of California, 

Defendant. 


PLAINTIFE’S OBJECTIONS TO DEFEND- 
ANT’S FINDINGS OF FACT AND CON- 
CLUSIONS OF LAW 


[. 

Plaintiff objects to defendant’s proposed Finding 
of Fact No. III on the grounds that there is no 
evidence in the record to warrant such finding 
that the floor stock tax return of the plaintiff filed 
on May 1, 1944, disclosed that of the 400 cases of 
Three Rivers Whiskey removed from the warehouse 
on March 30 and 31, 1944, plaintiff declared 27114 
eases on hand as of April 1, 1944. That the records 
of sales of the plaintiff disclosed the sales on March 
30 and 31, 1944, of 12824 of Three Rivers Whiskey, 
thus accounting fully for the 400 cases removed 
from the warehouse on March 30 and 31, 1944. 
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Jig 

Plaintiff objects to defendant’s proposed Finding 
of Fact No. IV on the same grounds as hereinabove 
set forth as objections to proposed Finding of Fact 
No. III and in this regard plaintiff points out that 
if the inventory of May 2, 1944, taken by the agents 
of the Alcohol Tax Unit did not account for the 
200 cases of Three Rivers Whiskey removed from 
the warehouse on March 31, 1944, and the 100 cases 
of whiskey allegedly stored in the basement of the 
Haight Street store or a total of 300 cases, then 
there is no explanation by the evidence in this case 
for the existence of 27114 cases of Three Rivers 
Whiskey declared on hand as of April 1, 1944, in 
the Geary Street store return and no explanation 
of the 12824 cases sold on March 30 and 31, 1944, 
according to the records of the plaintiff. In effect 
by pure mathematics and the application of common 
sense to the evidence in this case if we consider 
that the plaintiff declared 27114 cases of Three 
Rivers Whiskey on hand on April 1, 1944, in his 
Geary Street store and 128%%4 cases sold according 
to his records on March 30 and 31, 1944, which ac- 
counts in turn for 400 cases according to the un- 
disputed evidence in this case and if in addition 
thereto, the Court finds that there were 300 cases 
unaccounted for, to-wit: 200 cases removed from 
the warehouse on March 31, 1944, and the 100 cases 
which defendant denies was in the Haight Street 
store, then the Court would, in effect, be finding 
that Mr. Maroosis on March 30 and 31, 1944, re- 
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moved 700 cases of liquor from the warehouse— 
400 cases of which he accounted for, 300 cases of 
which he did not account for, all of which is con- 
trary to the evidence of both the plaintiff and the 
defendant in this case, since such evidence discloses 
that only 400 cases were removed. Furthermore, 
it is quite obvious that the Court’s finding that on 
May 2, 1944, the agents of the Alcohol Tax Unit, 
took an inventory in the store, which inventory 
failed to account for the 300 cases is obviously 
omitting the record of the sales of Three Rivers 
Whiskey between April 1, 1944, and May 2, 1944, 
the records of which sales are in Court and in 
evidence. 
i008 

Plaintiff objects to defendant’s proposed Finding 
of Fact No. V on the grounds that the evidence 
established that the 108.98 proof gallons allegedly 
over-declared by the plaintiff according to the in- 
ventory of May 2, 1944, taken by the Alcohol Tax 
Unit is fully explained by the presence of 60 cases 
of liquor in the Haight Street store, which 60 cases 
contains 123.84 proof gallons. 


IDE 

Plaintiff objects to defendant’s proposed Finding 
of Fact No. VI. on the grounds that said Finding 
of Fact admits that defendant’s entire determina- 
tion of the assessment and fraud penalty was based 
upon the defendant’s acceptance of the plaintiff’s 
estimated figure of 86 per cent as being the per- 
eentage of distilled spirits sales as to gross sales. 
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Further, that the statement in said Finding ‘‘that 
the said percentage figure of 86 per cent is reason- 
able’’ is based on no evidence in this case. That the 
defendant admits by the very proposed finding con- 
taining the above-quoted statement that the figure 
is not correct but merely states ‘‘that it is reason- 
able.’? That there is no evidence in the record to 
establish the reasonableness of the said 86 per cent 
figure and the evidence in the record establishes the 
figure of 96.41 per cent as the only accurate figure 
based on actual audit. | 


V. 

Plaintiff objects to defendant’s proposed Finding 
of Fact No. VII on the ground that said proposed 
Finding of Fact is contrary to all of the evidence 
in this case, on the ground that the declaration of 
the plaintiff was true and correct and there was 
no intention to conceal or fail to declare any dis- 
tilled spirits on hand as of April 1, 1944. 


Nae 

Plaintiff objects to defendant’s proposed Conclu- 
sion of Law No. 1 on the grounds that there is no 
evidence to support said Conclusion of Law. That 
it is not a Conclusion of Law but a Finding of Fact. 
That it is unique in that the defendant in effect 
asks this Court to determine that their own physical 
inventory of May 2, 1944, is ‘‘false and incorrect.”’ 


WAG 
Plaintiff objects to defendant’s proposed Con- 
elusion of Law No. II on the ground that the de- 
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fendant’s determination as to the alleged shortage 
was not reasonable in that it was neither based on 
audit nor on fact nor on any physical inventory 
but was arrived at by pure speculation and an 
arbitrary acceptance of an estimated word of mouth 
figure from the plaintiff, which subsequently was 
proven to be incorrect by actual audit. That the 
defendant was notified of the incorrectness of said 
estimate but nevertheless proceeded to adopt and 
use the same solely because by using it an additional 
assessment could be levied against the plaintiff. 
That with full knowledge of the existence of another 
audit by the State Board of Equalization changing 
that estimate of 86 per cent to 96.41 per cent, the 
defendant arbitrarily refused to even check by audit, 
or otherwise, the correctness of the new accurate 
figure accepted by the plaintiff and communicated 
to the defendant. 
WADE. 

Plaintiff objects to defendant’s proposed Conclu- 
sion of Law No. IV on the ground that there is no 
evidence in the record sufficient to support such a 
Conclusion. 


Dated: This 21st day of December, 1949. 
Respectfully submitted, 
MORRIS M. GRUPP, 
LEON SCHILLER, 
By /s/ LEON SCHILLER, 
Attorneys for Plaintiff. 
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Overruled: 2-21-50. 
/s/ LLOYD L. BLACK, 
U. S. District Judge. 
Receipt of Copy acknowledged. 
[Endorsed]: Filed December 21, 1949. 


[ Title of District Court and Cause. ] 


PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The above-entitled cause came on regularly for 
trial on November 16, 1949, and on consecutive days 
thereafter to and including November 19, 1949, at 
which time the trial was continued to December 1, 
1949, for submission. Plaintiff appeared by his 
counsel Morris M. Grupp, Esq., and Leon Schiller, 
Esq., and defendant by his attorneys, Frank J. Hen- 
nessy, Esq., United States Attorney for the North- 
ern District of California, and C. Elmer Collett, 
Esq., Assistant United States Attorney, and evi- 
dence both oral and documentary having been 
introduced and the matter having been fully heard, 
argued, briefed by counsel and submitted, now, 
therefore, the Court makes the following 


Findings of Fact 


il 
Plaintiff is a resident of the City and County of 
San Francisco, State of California, and is engaged 
in business therein. 
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dak 

Defendant was at all times since May 14, 1945, to 
the time of the institution of this proceeding the 
duly appointed, qualified and acting United States 
Collector of Internal Revenue of the First Internal 
Revenue Collection District in the State of Cali- 
fornia, and is a resident of the said Northern Dis- 
trict of California, Southern Division. 


IIT. 

Plaintiff duly filed his return of floor stocks tax 
on distilled spirits, malt liquors and wines as of 
April 1, 1944, as required by the Revenue Act of 
1943. That said return included three stores owned 
by the plaintiff. That Joseph’s Liquor Store at 
458 Geary Street was one of the three stores. That 
1,330.36 proof gallons of distilled spirits of the 
1,713.038 declared represented the proof gallonage 
at the 458 Geary Street store. 


Eve 
That the tax on the inventories declared was duly 
paid on July 1, 1944, to Harold A. Berliner, then 
Collector of Internal Revenue. 


V. 

That subsequently additional floor stocks taxes in 
the amount of $3,744.74 were assessed on plaintiff 
as of April 1, 1944, upon an alleged under-declara- 
tion of the inventory of distilled spirits in the 458 
Geary Street store. Also an ad valorem penalty of 
$4,733.91 was assessed. Said additional assessment 


38 Nick W. Maroosis vs. 


in the amount of $8,478.65, together with interest 
thereon in the amount of $1,397.74 aggregating a 
total of $9,876.39 was paid by plaintiff to defendant 
in installments between June 15, 1946, and Febru- 
ary 2, 1948. 

VI. 

That plaintiff did take an actual physical inven- 
tory of distilled spirits, malt liquors and wines. 
That said inventory was true and correct and the 
return duly filed was a true and correct reporting 
of said inventory. 

nvalale 

The tax due on said inventory, which was duly 
paid, was the true and correct amount due and 
owing. ' 

VIII. 

That duly authorized agents and representatives 
of the Aleohol Tax Unit took a physical inventory of 
the plaintiff’s stock in his store at 408 Geary Street, 
San Francisco, California, as of May 2, 1944, and 
by adjusting this inventory back to April 1, 1944, 
their own computation disclosed that the amount 
declared for distilled spirits by plaintiff exceeded 
the actual distilled spirits on hand as of April 1, 
1944, in the amount of 108.97 proof gallons. 


1x 
That 100 cases of Three Rivers Whiskey belong- 
ing to Joseph’s Liquor Store were stored at 499 
Haight Street as of April 1, 1944, and that said 100 
eases were included in the inventory declared as 
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of April 1, 1944, by plaintiff for Joseph’s Liquor 
Store. 
XS 

That on May 2, 1944, 60 of said 100 cases of 
Three Rivers Whiskey were still stored at the 
Haight Street store. That 60 cases of Three Rivers 
Whiskey represents 123.84 proof gallons of distilled 
spirits. 

ox Ml, 

That plaintiff informed Mr. Hedrick, an agent 
of the Alcohol Tax Unit, that 100 cases of Three 
Rivers Whiskey belonging to the Geary Street store 
had been stored in the Haight Street store as of 
April 1, 1944, and that 60 cases were there on May 
2, 1944. 
| XII. 

That the 123.84 proof gallons when added to the 
inventory of May 2, 1944, taken by the Alcohol Tax 
Unit and reconciled back to April 1, 1944, sub- 
stantiates the physical inventory of plaintiff as of 
April 1, 1944. 

Exile 

The defendant admits in Paragraph VI of his 
Answer and the Court finds that the physical inven- 
tory taken by the Alcohol Tax Unit on May 2, 1944, 
and reconciled back to April 1, 1944, confirmed the 
plaintiff’s inventory. 

XIV. 
That the defendant completely disregarded the 


physical inventory taken by plaintiff as of April 
1, 1944, and their own physical inventory of May 
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2, 1944, as reconciled back to April 1, 1944) am 
making the assessment. 


XV. 

That defendant admits and the Court finds that 
the alleged under-declaration was determined as 
follows: 

Inventory of proof gallons of distilled spirits on 
hand at date of previous filing of Form 758, 


Proof Gal. 
November e942 ool at eens ee 631.93 
Add: 
Distilled Spirits purchases November 
1, 1942, to March 31, 1944.......... 12,944.74 
13,576.67 
Deduct: 


Sales in proof gallons for the period 
November 1, 1942, to March 31, 
1 Sales renee oe en cee eT 11,023.46 


Computed inventory, April 1, 1944.... 2,553.21 


Inventory reported on Form 758 as of 
April 1, 1944, for 458 Geary Street 
GUORC wert ee tee ales eae 1,330.36 


Alleged under-declaration............ 1,222.85 


The sum of 1,222.85 proof gallons multiplied by 
$3.00 per proof gallon equals $3,668.55. To this 
figure, the examining officer added $76.19 for which 
no explanation was furnished taxpayer, yielding a 
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tax deficiency of $3,744.74. To this was added a 
penalty of 50 per cent of the total tax or an amount 
of $4,733.91, resulting in a total assessment of 
$8,478.65. 
OIE 

The inventory of distilled spirits as of November 
1, 1942, was taken from Mr. Maroosis’ declaration 
of distilled spirits filed as of November 1, 1942. 


XVII. 
The overall sales were taken from the books of 
My. Maroosis and accepted by the Alcohol Tax Unit 
for the purposes of their calculation. 


XVIII. 

The actual purchases were confirmed by the Al- 
cohol Tax Unit by examining the invoices in the 
hands of wholesalers which in turn were confirmed 
by the books of Mr. Maroosis. 


XIX. 

The figure of 86 per cent as the percentage of 
gross sales of distilled spirits to gross overall sales 
was obtained orally from Mr. Maroosis as his esti- 
mate. 

Dex. 

The 86 per cent figure is not substantiated by any 

audit procedure whatever. 


XXII. 
It has been stipulated by attorneys for plaintiff 
and defendant and the Court finds that if 96.41 per 
cent of the gross sales between July 1, 1943, to 
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March 31, 1944, were sales of distilled spirits that 
the alleged under-declaration of 1,222.85 proof gal- 
lons would be reduced to a calculated understate- 
ment of only 149.56 proof gallons. 


XXIT. 

By stipulation between the parties and the Court 
finds that if the figure of 96.41 per cent were used 
in place of the 86 per cent figure for the period 
July 1, 1948, to March 31, 1944, the calculated in- 
ventory would substantiate the taxpayer’s April 1, 
1944, physical inventory. 


X XM: 

The State Board of Equalization of the State 
of California conducted an audit of plaintiff’s 
books in 1944 in order to determine distilled spirits 
sales for the period July 1, 1943, to May 25, 1944. 
In this audit the State Board of Equalization deter- 
mined that distilled spirits sales were 96.41 per cent 
of overall sales for said period. The State Board 
of Equalization determined distilled spirits sales 
at ceiling prices and a copy of said State Board 
audit was, prior to the assessment herein referred 
to, delivered to the Alcohol Tax Unit by the plain- 
tiff and no audit was made by said Alcohol] Tax Unit 
to disprove said State Board of Equalization’s 
audit. Plaintiff prior to the assessment and based 
upon the said State Board of Equalization audit 
requested and demanded that his prior oral estimate 
of 86 per cent as the basis of determining gross 
distilled spirits sales to overall gross sales be 
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changed to 96.41 per cent but that said figure was 
not changed by the Alcohol Tax Unit and that said 
Alcohol Tax Unit still used the 86 per cent figure 
to determine the assessment. 


XXIV. 

That the fraud penalty levied and assessed and 
collected by the defendant is invalid in that the tax 
assessment of $3,744.74 is based on artificial bases 
and illegal grounds and constitutes no basis for the 
applheation of a penalty for fraud; that said penal- 
ties for fraud are limited to deficiencies due to 
fraud with intent to evade the tax; that plaintiff has 
during all of the times herein referred to denied 
the existence of any deficiency and questioned the 
arbitrary assessment and denied the existence of anv 
deficiency for floor tax, denied any fraudulent intent 
to evade the tax and still so denies the existence of 
any such fraudulent intent. 


XXV. 

Plaintiff duly filed his claim for refund of said 
payment of $9,876.39. Said claim was made and 
filed in accordance with the provisions of the law 
in that regard and the regulations of the Secretary 
of the Treasury established in pursuance thereof 
and alleged as the basis for said claim the same 
grounds and facts hereinbefore alleged and herein 
relied upon. 

XXVI. 

Said claim for.refund was rejected and disallowed 

in full by the Commissioner of Internal Revenue. 
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Notice of the rejection and disallowance of said 
claim for refund was mailed to plaintiff by regis- 
tered mail by said Commissioner on February 15, 
1949. 
DOS NOU 

That no part of said sum of $9,876.39 erroneously 
and illegally collected from the plaintiff by defend- 
ant, as aforesaid, has been repaid or refunded, and 
said sum of $9,876.39, together with interest thereon 
as provided by law, is due, unpaid and owning to 
the plaintiff from the defendant. 


Conclusions of Law 


Hie 
That defendant's disregard of plaintiff’s inven- 
tory of April 1, 1944, and of defendant’s own phy- 
sical inventory of May 2, 1944, as reconciled back 
to April 1, 1944, is improper. 


JOE 

That defendant’s assessment based on the figure 
of 86 per cent of the gross sales being sales of dis- 
tilled spirits was inaccurate and improper in that 
it was based upon no audit but upon the taxpayer’s 
estimate given as an ‘‘estimate’’ and accepted as 
an ‘‘estimate’’ but which estimate was subsequently 
by actual audit of the State Board of Equalization 
of the State of California found to be incorrect. 


ITI. 
That the failure of the Aleohol Tax Unit to sub- 
stantiate the 86 per cent figure as accurate overcame 
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the presumption of the accuracy and propriety of 
the assessment, which assessment was in turn based 
upon the 86 per cent figure. 


IV. 
That the proper figure to have been used by the 
Aleohol Tax Unit as the percentage of distilled 
spirits sales as to total gross sales was 96.41 per cent. 


ive 
That the tax return filed by the plaintiff on May 
1, 1944, was true and correct and the assessment of 
the fraud penalty was unwarranted and improper. 


Wile 
That plaintiff should have judgment against the 
defendant for $9,876.39, plus interest at six (6%) 
per cent per annum from the date of the payment 
of the assessment. 


Let judgment be entered accordingly. 
Done and Dated this ..... day of December, 1949. 


United States District Judge. 
Receipt of Copy acknowledged. 
Lodged December 21, 1949. 
[Endorsed]: Filed February 25, 1950. 
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PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The above entitled cause came on regularly for 
trial on November 16, 1949, and on consecutive days 
thereafter to and including November 19, 1949, at 
which time the trial was continued to December 1, 
1949, for submission. Plaintiff appeared by his 
counsel, Morris M. Grupp, Esq., and defendant by 
his attorneys, Frank J. Hennessy, Esq., United 
States Attorney for the Northern District of Cali- 
fornia, and C. Elmer Collett, Esq., Assistant United 
States Attorney, and evidence both oral and doen- 
mentary having been introduced and the matter hav- 
ing been fully heard, argued, briefed by counsel and 
submitted, now, therefore, the Court makes the 
following 


Findings of Fact 


de 
This is an action to recover liquor floor taxes and 
interest against James G. Smyth, the duly ap- 
pointed, qualified and acting Collector of Internal 
Revenue for the First Collection District of the 
State of California. 
ie 
Plaintiff is a resident of the City and County of 
San Francisco, State of California. On May 1, 
1944, as required by the Revenue Act of 1943, plain- 
tiff filed a floor stock tax return on distilled spirits, 
malt liquors and wines for the store known as 
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Joseph’s Liquor Store, 458 Geary Street, San Fran- 
cisco, California, owned and operated by plaintiff. 
Said return reported 1330.36 proof gallons of dis- 
tilled spirits floor stock of said store on April 1, 
1944. 
ane 
On March 31, 1944, 200 cases of Three Rivers 
Whiskey floor stock of said store at 458 Geary 
Street were moved by plaintiff from a warehouse 
to an unknown destination. 


N 

On May 2, 1944, defendant, by his agents, took a 
physical inventory of the stock of the said store at 
458 Geary Street and after determining the sales 
and purchases of said store for the month of April, 
1944, adjusted said inventory back to April 1, 1944. 
Said inventory as adjusted did not include, nor did 
it account for the said 200 cases of Three Rivers 
Whiskey moved from the warehouse on March 31, 
1944. Said inventory did not include, nor did it 
account for 100 cases of Three Rivers Whiskey later 
claimed by plaintiff to have been located in the base- 
ment of a store at 499 Haight Street, San Francisco, 
California. 

V. 

That the comparison of the said inventory of May 
2, 1944, as adjusted to April 1st, with plaintiff’s 
tax return of May 1, 1944, showed a difference in 
overdeclaration of distilled spirits by plaintiff of 
108.98 proof gallons. 

VI. 
That neither the inventory taken by defendant on 
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May 2, 1944, as adjusted to April 1, 1944, nor the 
inventory taken by plaintiff on April 1, 1944, upon 
which his tax return of 1330.36 proof gallons was 
predicated, was true or correct. That plaintiff’s 
said tax return of May 1, 1944, was false and in- 
eorrect. That subsequent to May 2, 1944, defendant 
determined plaintiff’s purchases and gross sales 
of distilled spirits for the period from November 
1, 1942, to March 31, 1944, and was informed by 
plaintiff that the percentage of sales of distilled 
spirits as to other sales for said period was 86%; 
that the said percentage figure of 86% was reason- 
able. Defendant converted the money figure for 
purchases and gross sales of distilled spirits during 
said period into proof gallons and determined that 
plaintiff had failed to declare 1,222.85 proof gallons 
of distilled spirits in his said tax return of May 1, 
1944. The Commissioner of Internal Revenue there- 
after levied an assessment on plaintiff. 


VII. 

That plaintiff knowingly, intentionally, wilfully 
and deliberately concealed and failed to declare in 
his said floor tax return filed May 1, 1944, the said 
200 cases of whiskey removed from the warehouse 
on March 31, 1944. 


Conelusions of Law 


i 
That defendant properly disregarded plaintiff’s 
written inventory of April 1, 1944, and defendant’s 
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inventory of May 2, 1944, as adjusted to April 1, 
1944, both said inventories being false and incorrect. 


108 
That defendant’s determination that plaintiff 
failed to declare 1,222.85 proof gallons of distilled 
spirits in his floor tax return on May 1, 1944, was 
reasonable. 
ITI. 
The assessment levied upon plaintiff is presumed 
to be accurate and proper, and plaintiff has failed 
to overcome said presumption by adequate evidence. 


PV, 

The tax return filed by plaintiff on May 1, 1944, 
was false, fraudulent, and a deliberate suppres- 
sion of vital facts, and was so made and filed with 
the intent of evading the tax, and justified the Com- 
missioner of Internal Revenue in levying an assess- 
ment upon plaintiff for the fraud penalty. 


Ne 
Plaintiff’s complaint should be dismissed and 
judgment entered for defendant for his costs of suit. 


Let judgment be entered accordingly. 


Done and Dated This ..... Day Of srs eee 
m9... 


United States District Judge. 


Lodged December 16, 1949. 
[Endorsed]: Filed February 25, 1950. 
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FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The above entitled cause came on regularly for 
trial on November 16, 1949, and on consecutive days 
thereafter to and including November 19, 1949, at 
which time the trial was continued to December 1, 
1949, for submission. Plaintiff appeared by his 
counsel, Morris M. Grupp, Esq., and defendant by 
his attorneys, Frank J. Hennessy, Esq., United 
State Attorney for the Northern District of Cali- 
fornia, and C. Elmer Collett, Esq., Assistant United 
States Attorney, and evidence both oral and docu- 
mentary having been introduced and the matter hav- 
ing been fully heard, argued, briefed by counsel and 
submitted, now, therefore, the Court makes the fol- 
lowing 

Findings of Fact 
ie 

This is an action to recover liquor floor taxes and 
interest against James G. Smyth, the duly ap- 
pointed, qualified and acting Collector of Internal 
Revenue for the First Collection District of the 
State of California. 

IT. 

Plaintiff is a resident of the City and County of 
San Francisco, State of California. On May 1, 
1944, as required by the Revenue Act of 1943, plain- 
tiff filed a floor stock tax return on distilled spirits, 
malt liquors and wines for the store known as 
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Joseph’s Liquor Store, 458 Geary Street, San Fran- 
cisco, California, owned and operated by plaintiff. 
Said return reported 1330.36 proof gallons of dis- 
tilled spirits floor stock of said store on April 1, 
1944. 
1000 
On March 31, 1944, 200 cases of Three Rivers 
Whiskey floor stock of said store at 458 Geary 
Street were moved by plaintiff from a warehouse 
to an unknown destination. 


IV. 

On May 2, 1944, defendant, by his agents, took 
a physical inventory of the stock of the said store 
at 458 Geary Street and after determining the sales 
and purchases of said store for the month of April, 
1944, adjusted said inventory back to April 1, 1944. 
Said inventory as adjusted did not include, nor did 
it account for the said 200 cases of Three Rivers 
Whiskey moved from the warehouse on March 31, 
1944. Said inventory did not include, nor did it 
account for 100 cases of Three Rivers Whiskey later 
claimed by plaintiff to have been located in the 
basement of a store at 499 Haight Street, San 
Francisco, California. 


V. 

That the comparison of the said inventory of May 
2, 1944, as adjusted to April Ist, with plaintiff’s tax 
return of May 1, 1944, showed a difference in over- 
declaration of distilled spirits by plaintiff of 108.98 
proof gallons. 
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WAL. 

That neither the inventory taken by defendant on 
May 2, 1944, as adjusted to April 1, 1944, nor the 
inventory taken by plaintiff on April 1, 1944, upon 
which his tax return of 1330.36 proof gallons was 
predicated, was true or correct. That plaintiff’s 
said tax return of May 1, 1944, was false and in- 
correct. That subsequent to May 2, 1944, defendant 
determined plaintiff’s purchases and gross sales of 
distilled spirits for the period from November 1, 
1942, to March 31, 1944, and was informed by plain- 
tiff that the percentage of sales of distilled spirits 
as to other sales for said period was 86%; that use 
by defendant of said percentage figure of 86% under 
the circumstances was reasonable and was more 
favorable to plaintiff than would have been the 
use of 66% which was the percentage originally 
suggested by plaintiff as correct. Defendant con- 
verted the money figure for purchases and gross 
sales of distilled spirits during said period into 
proof gallons and determined that plaintiff had 
failed to declare 1,222.85 proof gallons of distilled 
spirits in his said tax return of May 1, 1944. That 
such method was the most reasonable and rational 
one available to defendant under the circumstances, 
especially since because of the knowledge defend- 
ant’s agent had of the diversion of said 200 cases 
of whiskey mentioned in Finding of Fact IIT hereof 
defendant could have no confidence in any report by 
plaintiff. The Commissioner of Internal Revenue 
thereafter levied an assessment on plaintiff. 
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VIL. 

That plaintiff knowingly, intentionally, wilfully 
and deliberately concealed and failed to declare in 
his said floor tax return filed May 1, 1944, the said 
200 cases of whiskey removed from the warehouse 
on March 31, 1944. 


Conelusions of Law 


I. 

That defendant properly disregarded plaintiff’s 
written inventory of April 1, 1944, and defendant’s 
inventory of May 2, 1944, as adjusted to April 1, 
1944, both said inventories being false and incorrect. 


II. 

That defendant’s determination that plaintiff 
failed to declare 1,222.85 proof gallons of distilled 
spirits in his floor tax return on May 1, 1944, was 
reasonable. 

LEE 

The assessment levied upon plaintiff is presumed 
to be accurate and proper, and plaintiff has failed to 
overcome said presumption by adequate evidence. 


IV. 

The tax return filed by plaintiff on May 1, 1944, 
was false, fraudulent, and a deliberate suppression 
of vital facts, and was so made and filed with the 
intent of evading the tax, and justified the Commis- 
sioner of Internal Revenue in levying an assessment 
upon plaintiff for the fraud penalty. 
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Y. 

Plaintiff’s complaint should be dismissed and 
judgment entered for defendant for his costs of 
suit. 

Let judgment be entered accordingly. 

Done and Dated This 21st day of February, 1950. 


/s/ LLOYD L. BLACK, 
United States District Judge. 


[Endorsed]: Filed February 25, 1950. 


[Title of District Court and Cause. ] 


ORDER OVERRULING PLAINTIFF’S OBJEC- 
TIONS TO FINDINGS OF FACT AND 
CONCLUSIONS OF LAW MADE AND 
ENTERED BY THE COURT 


Whereas the Findings of Fact and Conclusions 
of Law as made by the Court are the same as those 
proposed by defendant except that Finding num- 
bered VI as made by the Court contained additional 
language to that proposed by defendant; and 

Whereas plaintiff desires its objections entitled 
‘Plaintiff’s Objections to Defendant’s Findings of 
Fact and Conclusions of Law”’ as filed in this cause 
on December 21, 1949, to likewise apply to the Find- 
ings of Fact and Conclusions of Law as signed by 
the Court, and 

Whereas plaintiff has Ayeanal to the additional 
language set forth in Finding numbered VI as 
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signed by the Court, such objections being as fol- 
lows: 

‘Relative to the revised Finding No. VI our 
objections thereto are, of course, still the funda- 
mental objections heretofore made. We note par- 
ticularly the Court’s statement ‘That such method 
was the most reasonable and rational one available 
to defendant under the circumstances, especially 
since because of the knowledge defendant’s agent 
had of the diversion of said 200 cases of whiskey 
mentioned in Finding of Fact III hereof defendant 
could have no confidence in any report by plaintiff.’ 
We feel that this language is not supported by the 
evidence in this case, since the evidence, according 
to the partial transcript in our possession relative 
to the movement of the liquor referred to, did not 
disclose that any whiskey was ever observed in that 
truck. Furthermore by actual mathematical eal- 
culations heretofore supplied in plaintiff’s memor- 
andum all the whiskey removed from the warehouse 
was fully accounted for, including the 200 cases 
referred to in the proposed Finding. 

‘We cannot agree with the Finding that the 86 
per cent ‘estimate’ supplied by Mr. Maroosis was 
a reasonable ‘estimate.’ We cannot help but point 
out that the Department of Internal Revenue could 
just as well have accepted his 66 per cent ‘estimate’ 
which would have increased the tax beyond all rea- 
son and proportion. We do not feel that a tax- 
payer’s ‘estimate’ is a sufficient basis for any assess- 
ment where actual figures are available. We cannot 
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feel that that is reasonable in the face of actual 
figures of the State Board of Equalization which 
have never been attacked by the defendant nor have 
the calculations or method of calculation used to 
arrive at the State Board of Equalization’s figure 
ever been questioned.”’ 

And Whereas the Court deems that such addi- 
tional portions of Finding numbered VI so objected 
to by letter dated February 20, 1950, of counsel for 
plaintiff are actually supported by the evidence and 
deems that under the evidence the method and per- 
centage figure used by plaintiff under the circum- 
stances disclosed by the evidence are reasonable; and 
Whereas the Court further deems each and all of 
the objections of plaintiff to be without merit, 


Now Therefore, said objections, and each of them, 
are overruled. 


Dated February 21, 1950. 
‘/s/ LLOYD L. BLACK, 
United States District Judge. 


[Endorsed]: Filed February 25, 1950. 
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In the United States District Court for the North- 
ern District of California, Southern Division 


No. 28965-R 


NICK W. MAROOSIS, 
Plaintiff, 
VS. 


JAMES G. SMYTH, United States Collector of 
Internal Revenue for the First Collection Dis- 
trict of California, 

Defendant. 


JUDGMENT 


This cause came on regularly for trial on Novem- 
ber 16, 1949, and on consecutive days thereafter to 
and including November 19, 1949, at which time the 
trial was continued to December 1, 1949, Judge 
Lloyd LL. Black presiding, sitting without a jury. 
The plaintiff was present in person and represented 
by his counsel, Morris M. Grupp, Esq., and defend- 
ant was represented by his attorneys, Frank J. Hen- 
nessy, Esq., United States Attorney for the North- 
ern District of California, and C. Elmer Collett, 
Esq., Assistant United States Attorney. 

Thereupon, oral and documentary evidence was 
introduced by and on behalf of each of the parties 
hereto and at the close of all of the evidence oral 
and written arguments were made by counsel for 
the respective parties, and the cause was thereupon 
taken under advisement, and thereafter the Court, 
being fully advised in the premises, made and signed 
and ordered filed herein its Findings of Fact and 
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Conclusions of Law, which are by reference made 
a part hereof. 


Wherefore, by reason of the law and the evidence 
and the premises and the Findings of Fact and 
Conclusions of Law, as aforesaid, 


It Is Ordered and Adjudged that plaintiff take 
nothing from the defendant, and that plaintiff’s 
complaint herein be, and the same is hereby dis- 
missed. 


It Is Further Ordered, Adjudged and Decreed 
that defendant recover costs in the amount of 


Done and Dated This 21st day of February, 1950. 
/s/ LLOYD L. BLACK, 
United States District Judge. 
Lodged December 22, 1949. 
[Endorsed]: Filed February 25, 1950. 
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MEMORANDUM OF COSTS 
AND DISBURSEMENTS 


MEMS CCS 0 6. oaldss «se ses odes Geo $ 
MCCS ok ec eee ce ee eee eee 
Meee her S LCOS . oie c ese hes ewe eee ee tes 


ote ae ne 20.00 
Hiremmmer S £CCS 2.1 ke ee ee tees 
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imamen Or LTANSCript.............0.00eanee IO 


United States of America, 
Northern District of California—ss. 


C. EH. Collett being duly sworn, deposes and says: 
That he is the Assistant United States Attorney in 
charge of this case in the above-entitled cause, and 
as such has knowledge of the facts relative to the 
above costs and disbursements; that the items in 
the above memorandum contained are correct; that 
the said disbursements have been necessarily in- 
curred in the said cause; and that the services 
charged therein have been actually and necessarily 
performed as therein stated. 


/3s/ ©. HE. COLLETT. 


Subscribed and sworn to before me this 27th day 
of February, A.D. 1950. 
[Seal] /s/ MARGARET P. BLAIR, 
Deputy Clerk, United States District Court, North- 
ern District of California. 
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To: Plaintiff above-named and to Messrs. Grupp & 
Schiller, his attorneys, 961 Mills Building, San 
Francisco, Calif. (4) 

You will please take notice that on Thursday, the 
ord day of March, A.D. 1950, at the hour of 2:00 
o’clock p.m., the undersigned will apply to the clerk 
of said Court, to have the within memorandum of 
costs and disbursements taxed, pursuant to the rule 
of said Court, in such case made and provided. 


/s/ CG. EK. COLLETT, 
Asst. U. 8. Attorney, 
Attorney for Defendant. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed February 27, 1950. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL TO CIRCUIT 
COURT OF APPEALS 


Notice Is Hereby Given that the plaintiff in the 
above-entitled action hereby appeals to the Cireuit 
Court of Appeals for the Ninth Circuit from the 
final judgment entered on the 27th day of February, 
1950, in favor of the defendant herein. 


Dated: This 23d day of March, 1950. 


/s/ MORRIS M. GRUPP, 
Attorney for Plaintiff. 


[Endorsed]: Filed March 24, 1950. 
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DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


To the Clerk of the Above Named Court: 


In accordance with Rule 75(a) of the Federal 
Rules of Civil Procedure the plaintiff designates 
the following portion of the record, proceedings and 
evidence to be contained in the Record on Appeal: 


1. Complaint filed on the 22d day of June, 1949. 

2. Answer of the Defendant, James G. Smyth, 
Collector of Internal Revenue for the First Collec- 
tion District of California, filed on the 18th day of 
August, 1949. 

3. Notice of Motion and Motion for Re-Opening 
Case filed on the 26th day of November, 1949. 

4. Affidavit of David Dellari, filed in support of 
Motion to Re-Open, filed on the 26th day of No- 
vember, 1949. 

5. Written Stipulation of counsel filed on the 
29th day of November, 1949. 

6. Order Motion to Re-Open Denied of Decem- 
ber 1, 1949. 

7. Memorandum and Order of Judgment in 
favor of Defendant of December 1, 1949. 

8. Defendant’s Findings of Fact and Conclu- 
sions of Law lodged on December 16, 1949. ; 

9. Plaintiff’s Findings of Fact and Conclusions 
of Law lodged on December 21, 1949. 

10. Plaintiff’s Objections to Defendant’s Find- 
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ings of Fact and Conclusions of Law filed on De- 
cember 21, 1949. 

11. Plaintiff’s Proposed Findings of Fact and 
Conclusions of Law filed on February 25, 1950. 

12. Defendant’s Proposed Findings of Fact and 
Conclusions of Law filed February 25, 1950. 

13. Findings of Fact and Conclusions of Law 
of the Court filed February 25, 1950. 

14. Order Overruling Plaintiff’s Objections to 
Findings of Fact and Conclusions of Law Made and 
Entered By The Court filed February 25, 1950. 

15. Judgment entered February 27, 1950. 

16. Memorandum of Costs and Disbursements 
filed February 27, 1950. 

17. Notice of Appeal to Circuit Court of Appeals 
filed March 24, 1950. 

18. This Designation of Contents of Record on 
Appeal. 

19. All of the original Exhibits introduced by 
plaintiff and defendant. 

20. Entire Reporter’s Transcript of the trial. 


Dated: This 29th day of March, 1950. 
LEON SCHILLER, ESqQ., 
MORRIS M. GRUPP, ESQ., 
By /s/ MORRIS M. GRUPP, 
Attorneys for Plaintiff. 
Receipt of Copy acknowledged. 
[Endorsed]: Filed March 30, 1950. 
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In the Southern Division of the United States Dis- 
trict Court for the Northern District of California 


No. 28965 
NICK W. MAROOSIS, 


Plaintiff, 
VS. 


JAMES G. SMYTH, U. S. Collector of Internal 
Revenue for the First Collection District of 
California, 

Defendant. 


Before: Hon. Lloyd L. Black, 
Judge. 
REPORTER’S TRANSCRIPT 
November 16, 17, 18, 19, 1949 


Appearances: 
For the Plaintiff: 


MORRIS M. GRUPP, ESQ., and 
LEON SCHILLER, ESQ. 


For the Government: 
C. ELMER COLLETT, ESQ., 
Assistant U.S. Attorney. 
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Morning Session 
Wednesday, November 16, 1949 at 9:30 A.M. 


The Court: As I understand it, the case of Nick 
W. Maroosis vs. James G. Smyth is to be tried be- 
fore me, is that correct, gentlemen ? 

Mr. Collett: That is correct. However, there are 
some depositions heretofore taken. 

Mi. Grupp: I believe there was some discussion 
about jury trial, as to whether we were entitled to 
it. [ think we were, but we have decided to waive 
it. 

The Court: All right, both sides agree to try it 
before the court without a jury? 

Mr. Grupp: That is right. We have written 
stipulation which has been prepared and J have 
handed counsel, and we will sign that. 

Mr. Collett: JI am signing this stipulation, but 
it is understood the government does not concede 
you have any right to jury trial in the first place. 
It is dated November 8. 

The Court: All right, you may proceed. 

Mr. Grupp: Would your Honor like me to make 
an opening statement? 

The Court: You may make an opening: state- 
ment if you think it will be helpful to the Court. 


(Opening Statement and colloquy between 
counsel omitted.) 


The Court: As I understand it, at least one vital 
difference [2*] between the claimant and the col- 
lector, or the plaintiff and the defendant, is whether 


* Page numbering appearing at top of page of original certified 
Transcript of Record. 
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the figure of approximately 96 per cent or the figure 
of approximately 86 per cent is used as the per- 
centage of sales of distilled spirits to the total sales 
of this store on Geary Street. 

Mr. Grupp: That is correct. 

The Court: I have carefully refrained from say- 
ing that the only difference between—I will refrain 
saying such is the vital difference. J said it is a 
vital difference. It is now 12:00 o’clock. I think I 
should do this with you gentlemen: I think IT should 
continue this matter until 2:15. I have an announce- 
ment of a decision to make at 2:00 o’clock that will 
take at least 15 minutes. In the meantime, if you 
gentlemen can get together on a stipulation enough 
so that when it is announced to me it is a firm 
stipulation, I would be interested in that; but I am 
not interested in negotiations for stipulation which 
are repudiated, because at least I am confused. 

Mr. Collett: I think we can do that, your Honor. 

The Court: All right, you are excused. 


(Thereupon an adjournment was taken until 
2:15 p.m. this date.) [3] 


Afternoon Session 
Wednesday, November 16, 1949 at 2:15 P.M. 


The Court: You may proceed. 

Mr. Grupp: Counsel and I did agree on some 
figures. It is stipulated that the opening inventory 
of this particular store as of November 1, 1942, may 
be deemed to be 631.93 proof gallons of distilled 
spirits. 

The Court: That is November 1, 1942? 
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My. Grupp: That the total purchase of this store 
of distilled spirits for the period between November 
1, 1942, to March 31, 1944, is $203,208.51; that the 
gross sales, including sales tax and including sales 
of distilled and non-distilled spirits is $276,328.51; 
that the sales tax included in that gross figure is the 
amount of $7,041.25; that the net sales therefore, 
were $269,287.26. 

The Court: Is that so stipulated ? 

Mr. Collett: So stipulated. 

The Court: Those are firm stipulations? 

Mr. Grupp: That is right. 


NICK W. MAROOSIS 


the plaintiff herein, called as a witness on his own 
behalf, sworn. 


The Clerk: Please state your name to the Court. 
A. Nick W. Maroosis. [4] 
Direct Examination 
By Mix. Grupp: 


Q. You are of course the plaintiff in this action, 


are you not? A. Yes, sir. 
Q. Also known as N. W. Maroosis? 
A. Yes, sir. 


Q. Av. Maroosis, what is your business at the 
present time? 

A. The retail package store business, the liquor 
business, in both forms of the liquor business. 

Q. And in 1942 to 1944, inclusive, what business 
were you in? 
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A. In the liquor business, retail package busi- 
ness. 

The Court: Are you in the wholesale now? 

me ~No. 

The Court: You are in the package and retail? 

A. Iam in the retail package and the off-sale— 
or on-sale spirits. 

Q. (By Mr. Grupp): In 1944 you were only in 
the retail package business, I understand. 

A. That is correct. 

@. Between the dates of November, 1942, and 
April 1, 1944, how many liquor package stores did 
you have? A (Um, 

Q. Where were they located? 

A. 499 Haight Street, 2066 Fillmore, 458 Geary 
Street. 

The Court: Three business places, and where 
were they [5] again? 

A. 499 Haight Street, 2066 Fillmore, and 458 
Geary. 

Q. (By Mr. Grupp): With reference to the 458 
Geary Street, Mr. Maroosis, prior to your taking 
that store over some time in 1944, who were the 
owners of that establishment? 

A. Myr. Mike Kosloff and myself. 

@. You were partners then? ON Cs: 

The Court: That was for all three stores? 

A. No, only 458 Geary. 

Q. (By Mr. Grupp): What was the name of 
that store? A. Joseph’s. 


68 Nick W. Maroosis vs. 


(Testimony of Nick W. Maroosis.) 

Q. Joseph’s Liquor Store? 

The Court: That would be for what date? 

A. Before April 1, before the—would you re- 
peat your question? 

Q. (By Mr. Grupp): My question related to 
the dates when you took physical possession yourself 
of the Geary Street store, that is, Joseph’s. 

Q. Myself, without a partner? I took physical 
possession on April 1, 1944. 

Q. Prior to that date you advertised, did you, 
the operation of that store as a liquor store business ? 

Ne Cor sil: 

Q. I show you what purports—it is from the 
Daily Commercial News, I believe it is. [6] 

A. It was in the Examiner, I believe. No, I 
take it back, it says here the Daily Commercial 
News. It seems to me it was printed in the Ex- 
aminer. 

Q. You published at that time, however, this 
certificate of individua] doing business under a fic- 
titious name? eos, 

Mr. Grupp: Might I offer this as plaintiff’s ex- 
hibit 1? 

The Court: Any objection? 

Mr. Collett: No objection. 


(Thereupon certificate referred to was re- 
eelved in evidence and marked plaintiff’s ex- 
hibit No. 1.) 


The Court: Exhibit 1 is admitted, there being 
no objection. Let me see it please. 
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Q. (By Mr. Grupp): Now, Mr. Maroosis, I be- 
lieve this refers to the date March 13 as the consum- 
mation of your transaction with Mr. Kosloff and 
taking over that store. Aw Y es: 

Q. Did you actually take physical possession 
of that store on March 13? A. No. 

@. When did you take physical possession of 
the store? A. April 1, 1944. 

Q. Mr. Maroosis, what were the names under 
which you operated the Haight Street and Fuill- 


more stores? A. Bi-Rite. 

@. The Bi-Rite Stores were those two individual 
operations ? ce es, Sit. 

@. Nobody had any interest in it other than 
yourself ? A. No, sir. 

Q. Mr. Kosloff was only a partner in the Jo- 
seph’s? A. Yes, sir. 


@. On the Ist day of April, 1944, were you— 
or prior to that time, did you at any time take a 
physical inventory immediately prior to the 1st of 
April, 1944 of the liquor, distilled spirits, and other 
inventory in Joseph’s, 458 Geary? 

A. Yes, we did. 

). You say ‘‘we did.’’ Just explain who did to 
the Court. 

A. Well, I don’t know. I would have to see 
the copy. 

Q. Now, Mr. Maroosis, handing you this book 
which contains some typewritten sheets and also 
some sheets on which there are penciled listings, 
I ask you what that document is. 
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A. It is the inventory taken on the 31st of 
March, 1944. 

Q. Of what store? A. 458 Geary Street. 

@. Can you by examining that inventory tell us 
who took that inventory? What I am particularly 
interested in, Mr. Maroosis, were you there? I don’t 
find anything there that shows you were there 
when that inventory was taken. I am not interested 
in the others unless counsel is. 

A. Yes, I was there. JI would say there were 
four people that [8] I identified the handwriting 
other than myself. There is some handwriting ap- 
parently belongs, I would say, to Vernon Jones, 
who was our manager at the Haight and Fill- 
more stores; and I would also say there is hand- 
writing there that possibly, or more than likely, 
belongs to Mr.—belongs to Mrs. Vera Kosloff and 
myself. 

Q. Now, Mr. Maroosis, will you explain to the 
court how that inventory was taken? 

A. Well, it is a very simple procedure. You 
start at one point in the store and go around and 
count the bottles. One party counts the bottles and 
another writes it down and checks them. 

Q. Does that inventory contain every item that 
was in the store on the 31st day of March, 1944? 

A. This inventory, the original doesn’t. The 
original—you are asking me two different ques- 
tions. The original would contain everything that 
was in the store on the 31st of March? 

OF Vez 
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A. Is that what you want me to answer? 

Q. I don’t quite understand your previous an- 
swer. 

A. Let me explain it like this: The original pro- 
cedure, the copy is the same as this copy here with 
the exception of in most instances you will find 
in a liquor store where you will have one particu- 
lar type of whiskey or wine in the window you will 
have some of the particular type or same type on 
the shelf for display, you will have still some more 
for sale and you will [9] have still more in your 
warehouse and still have some more on the ware- 
house shelf. What that means, you might have 
five—in regard to the particular items for five 
dates, the penciled copy, but in the recap you will 
only check it for anything—the penciled copy is 
37 pages and the recap only 17. 

Q@. What I am trying to ascertain is whether 
the penciled copies show the actual notations of 


inventory taken as it was taken. A. Yes. 
Q. Does that contain every item of liquor that 
was in this store? A. Yes,, Sim. 


Q. Were there any items of stock that were not 
taken in that inventory ? 

A. The July 2nd item, 100 cases of Three Rivers. 

The Court: 100 cases in the inventory? 

A. There is 100 cases in the recap, but is not 
in the inventory because it wasn’t in the store. 

Mr. Grupp: Let’s look at that inventory with 
reference to the—strike that, please. Incidentally, 


12 Nick W. Maroosis vs. 


(Testimony of Nick W. Maroosis.) 

you had identified, I believe, in answer to my ques- 
tions, this document as an inventory and as a 
recap ? A. Yes, it is a recap of the inventory. 

Q. How could we tell the difference by just 
looking at it? Which is the inventory and which 
the recap, as you look at it? 

A. It is quite obvious. The inventory only 
shows the number of items and the retail sales 
price to distinguish it, because [10] on the forms, 
that is, you have—for example, you have some 
champagne, you have one of a 1933 vintage which 
will be $5 and one of 1937 vintage—— 

@. I don’t think you understood my question. 

A. I am trying to show the reason for putting 
the retail price 

Q. Will you listen to the question? In other 
words, the inventory statement is a penciled state- 
ment ? A. Yes. 


@. And the recap typed out? A. Yes. 
@. Then we can say whatever is typed is the 
recap ? A. Yes. 


Q. Now, looking at the penciled notations, will 
you refer to page 33? You examined that part 
during the lunch hour? A. Yes. 

Q. I will ask you if on page 33 you have noted 
any entries of Three Rivers? 

A. Two fifths. Two only fifths. 

Q. Will you look at page 36? 

A. That is two bottles. I had one notation, 163 
cases of Three Rivers on page 36. 
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Q. How many bottles? 

A. Two only bottles of Three Rivers. 

Q. Am I correct that 168 cases means 1956 
bottles ? A. Multiply by 12. [11] 

Q. Will you look at page 37. 

A. 1956 bottles. Page 37, eight cases of Three 
Rivers. 

Q. That means 96 bottles? a GOS: 

Q. Aside from those entries which I called to 
your attention, those four entries, on page 33, two 
entries on page 36, and one on page 37 in your 
penciled inventory, is there any other reference to 
Three Rivers? A. No. 

Q. I think that means 2,056 bottles? Yes, that 
is right, as presented in the penciled inventory. 
Now, Mr. Maroosis, at this point I would like for 
you to refer to page 10, I believe it is, on your 
recap of the inventory which you have before you. 

A. Yes. 

Q. Do you note any reference in that page 10 
of the recap to Three Rivers? 

A. Yes, 3256 fifths Three Rivers whiskey. 

Q. 3256 fifths? The entries in the penciled 
notes were 2056 bottles. Your recap shows 3256 


bottles, is that correct? A. Correct. 
Q. That is a difference of 1200 bottles. How 
many cases is that? A. 100 cases. 


Q. At this point, Mr. Maroosis, I hand you two 
separate documents, one in pencil and one in typing, 
and ask you what those documents are. [12] 
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A. This is the same thing, only for the Haight 
Street. 

Q. When was this inventory taken of the Haight 
Street store? A. Same night. 

The Court: Counsel, we are going to have a lot 
of difficulty with exhibits, and I would suggest 
that before a witness is ever handed an exhibit you 
have that marked as an exhibit for identification. 

Mr Grupp: li ywall, 

The Court: Then if 1s referred to the witness, 
refer to that exhibit for identfication, and if you 
say any page, refer to that, so we will know. Right 
now I know what he has been talking about, that 
he has been talking about a certain document, but 
long before this case is over I will have forgotten 
which document he was speaking of first. 

Mr. Grupp: Might I at this time offer, your 
Honor, the inventory and recap of the 458 Geary 
Street ? 

The Court: Have it marked and then hand it 
to him and ask him if that is the document he has 
been talking about. 

Mr. Grupp: All right. 


(Thereupon inventory and recap of 408 
Geary Street store were marked plaintiff’s ex- 
hibit 2 for identification. ) 


The Court: That is a combination of the pen- 
ciled inventory and typed recap, is that correct? 

Mr. Grupp: That is correct. 

A. Correct. [13] 
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The Court: For Geary Street? 

A. Yes. 

The Court: Now you may hand this to the 
witness. 

Q. (By Mr. Grupp:) Mr. Maroosis, I am 
handing you plaintiff’s exhibit 2 for identification. 

A. This is the recap and penciled copy of the 
inventory of the 458 Geary Street store for March 
31, 1944. 

Q. The questions which I asked you relate to 
Three Rivers and now refer to this inventory and 
see whether or not this testimony referred to this 
plaintiff’s exhibit 2 for identification. 

A. Specifically. 

The Court: Now if you wish you may offer the 
exhibit. 

Mr. Grupp: I do offer it in evidence. 

Mr. Collett: et me see. He has identified 
something there? 

The Court: I am not anxious that you do that 
now. He has offered it. Do you wish time to con- 
sider it? I am satisfied with this now. I will not 
rule on it. You may have your time. I am only 
suggesting before this witness is handed any other 
documents they first be marked. This one for 
Haight Street, apparently, should be exhibit 3 for 
identification. Later I will have less difficulty than 
I will otherwise. 

Mr. Grupp: The Haight Street is—well, I offer 
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the penciled sheets as plaintiff’s exhibit for identi- 
fication next in order. [14] 

The Clerk: Plaintiff’s exhibit No. 3 for identi- 
fication. 

Mr. Grupp: And the book with the typed sheets 
as plaintiff’s exhibit for identification No. 4. 


(Whereupon penciled sheets and book with 
typed sheets were marked plaintiff’s exhibits 
No. 3 and 4, respectively, for identification.) 


Mr. Collett: I understand you are offering this 
in evidence ? 

The Court: I am giving you time to make your 
objection. 

Mr. Collett: If the Court please, on voir dire I 
wonder if I might ask a couple of questions with 
respect to this particular document? 

The Court: Surely. 

Q. (By Mr. Collett): Mr. Maroosis, the inven- 
tory that is represented by plaintiff’s exhibit 2, is 
this the inventory that was filed with the govern- 
ment on your return? 

A. Is that the inventory that was filed with the 
government? I don’t understand the question. 

Q. You submitted an inventory as of March 31 
in accordance with the provisions of the Revenue 
Act which required you to file an inventory and 
return on the distilled spirits you had on the floor 
in the Geary Street store as of April 1. 

Mr. Grupp: That assumption is not so. The 
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1943 Act did not require filing an inventory, merely 
aerewlrn. 

Q. (By Mr. Collett): What I want to know, 
is this an inventory [15] filed with that return? 
A. That is the inventory on which I filed on. 
Q. This is the inventory on which you filed? 
And the difference between the penciled notes and 
the typewritten portion of it is nothing more than 
a recapitulation. Any group of it, the individual 
items, in pencil, they might have represented a sale 
of two bottles of Three Rivers, two bottles or three 


cases—— eeeinat 1s Licht 
Q. You collected them into this, into the sales 
portion, is that correct? pee Phat ie: rele 


Mr. Collett: No objection. 
The Court: Exhibit 2 is offered. No objection. 
It is admitted. 


(Whereupon document heretofore marked 
plaintiff’s No. 2 for identification was received 
in evidence. ) 


Q. (By My. Grupp): Mr. Maroosis, I am hand- 
ing you plaintiff’s exhibit for identfication No. 3 
and ask you what that document is. 

A. It is a penciled copy of the inventory at 499 
Haight, March 31, 1944. 

Q@. Is that the original inventory taken? 

A. Yes, sir. 

Q. Who took that inventory? 

A. This looks like it was taken by—looks like 
my sister was [16] one of them, my wife another. 
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There is a foreign hand here, I can’t exactly put 
my finger on. It was apparently by three people, 
however. 

Q. Were you present when that was taken? 

A. Yes sir. 

Q. Does that inventory reflect the exact items 
that were in the Haight Street store on the date 
it purports to represent, March 31, 1944? 

A. That is correct. 

Q. I will ask you if on the penciled—on plain- 
tiff’s exhibit 3 for identification there are 100 cases 
of Three Rivers? A. Yes. 

Q. Do you know what page that is? 

A. For some reason or other these pages were 
not numbered. 

Q. Well, it is the third page from the back, is 
that correct? A. Yes. 

Q. What is the notation there? 

A. It is 100 cases of Three Rivers at $3.76, 
checked. 

Q. Now, Mr. Maroosis, I hand you plaintiff’s 
exhibit 4 for identification and ask you what that 
is? 

A. That is the recap of the inventory I just 
returned to you. 

Q. That is the recap for the Haight Street store, 
plaintiff’s exhibit 3 for identification ? 

A. Yes. 

Q. And I will ask you if you have examined 
plaintiff’s exhibit [17] 3 for identification ? 
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A. Yes. 

Q@. And I will ask you if you have examined 
plaintiff’s exhibit 4 for identification? 

A. Yes. 

Q@. Is there in that recap any reference to the 
hundred cases of Three Rivers which was on the 
penciled inventory, plaintiff’s exhibit 3 for identi- 
fication. 

A. No. That was left out of the inventory be- 
cause it didn’t belong in this store. 

Q. Left out of the recap? 

A. Left out of the recap. It was checked with 
the recap of the 458 Geary Street. 

Q. Let me see if I understand. The penciled 
inventory on plaintiff’s exhibit 2 for identifica- 
tion A. Is for 100 cases. 

Q. For 100 cases? 

A. And the recap is over 100 cases. The mer- 
chandise 
Q. Just a minute, you say the recap is over? 

A. It is over because it has none, consequently 
it was over 100 cases. - 

Q. By reason of their inclusion on plaintiff’s 
exhibit 3? A. That is correct. 

Q. That was eliminated on the recap for the 
Haight Street store, included in the recap on Geary 
store? [18] 

A. Yes, and that was also paid out of Geary, 
who belonged to the merchandise. 

Q. Will you explain, Mr. Maroosis, why this 100 
cases of Three Rivers was at Haight Street? 
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A. We didn’t have any room for it at Geary. 

Q. When was it moved from the warehouse? 

A. I think on the 29th. 

Q. Of what? 

A. Of March. However, it is—there is an indi- 
cation in this remark that it was on the 30th. 

Q. In any event, before April 1, 1944, there was 
Three Rivers, how many cases removed from the 
warehouse 

A. I thought it was 350. I believe it is 400 
cases from what I am told. 

Q. These 400 cases were moved out of the ware- 


house A. San Francisco Warehouse. 
q@. ——on the 30th and 31st of March? 
A. Yes. 


Q. Where were those 400 cases put? 

A. They were put into the Geary Street store, 
and the balance of 100 cases put in the Haight 
Street, 499 Haight, because we didn’t have room for 
them at Geary Street. 

Q. When your floor stock tax declaration was 
filed—incidentally, might I at this time—strike that 
question. 

Mr. Grupp: I offer in evidence plaintiff’s ex- 
hibit 3 and [19] 4 for identification. 

The Court: Exhibits 3 and 4 for identification 
offered in evidence. 

Mr. Collett: If I might ask the Court. the wit- 
ness identified one page of this penciled inventory 
for 499 Haight Street as the third from the back. 
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I wonder if we might designate it by some other 
means so the Court won’t have to be referring to 
the ‘‘third from the back for identification.’’ 

The Court: How many pages are there? 

A. Justa few. 

Mr. Grupp: Might we number the pages? 

The Court: Is there any reason why they 
shouldn’t be numbered now, starting in at the first 
page? 

My. Grupp: I find it is on page 9. I number 
all pages down to 11 pages. 

The Court: There are 11 pages in exhibit 3 for 
identification ? 

Mr. Grupp: That is correct. 

The Court: That is, exhibit 3 for identification 
has been numbered by plaintiff’s counsel today as 
of 11 pages, and the page heretofore referred to 
as ‘‘third from the end’’ is numbered page 9, is 
that right? 

Mr. Grupp: That is correct. 

The Court: You may proceed. 

Mr. Grupp: We offer that in evidence at this 
time. [20] 

The Court: Exhibit 3 for identification is of- 
fered. Any objection? 

Mr. Collett: No objection. 

The Court: Exhibit 3 admitted. 


(Whereupon penciled copy of inventory, 499 
Haight St., March 31, 1944, was marked plain- 
tiff’s exhibit 3 in evidence.) 
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Mr. Grupp: Plaintiff’s exhibit 4 for identifica- 
tion is now offered in evidence as plaintiff’s exhibit 
next in order. 

The Court: Any objection? 

Mr. Collett: No objection. 

The Court: Admitted. 


(Whereupon recap of plaintiff’s exhibit 3 
offered and received as plaintiff’s exhibit 4 in 
evidence. ) 


Mr. Collett: That is the recap? 

The Court: Yes, 4 is the recap of 3. 

Mr. Grupp: Do you have the original, counsel, 
of the return filed by Mr. Maroosis? 

The Court: Counsel, this case is taking up more 
time than I had expected that it is my suggestion 
we work until 5:00 o’clock. Is that satisfactory to 
counsel ? 


(Colloquy between counsel omitted.) 


Mr. Grupp: I have asked counsel if he has the 
original of these returns which consist of three 
pages. May I offer it as plaintiff’s exhibit 5? 

Mr. Collett: We will stipulate it if you want it 
introduced in evidence. 

Mr. Grupp: All right, may it go im evidence by 
stipulation ? 

Mr. Collett: No objection. 

The Court: What has been marked as plaintiff’s 
exhibit 5 for identification it is stipulated may be 
admitted in evidence as what? 
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Mr. Grupp: As plaintiff’s exhibit 5. 

The Court: Exhibit 5 admitted by stipulation. 
What does it represent? 

Mr. Grupp: It represents the copy of the tax 
return of My. Maroosis as of the Ist day of April, 
1944. 

The Court: For the Geary Street store? 

The Court: This is for all three stores. 


(Whereupon tax return of 4/1/44 was re- 
ceived in evidence and marked plaintiff’s ex- 
hibit 5.) 


Mr. Grupp: I think since it has been admitted 
into evidence I would merely like to point out that 
this first page represents the quantities of distilled 
property held, the tax rate and the amount of tax 
paid, showing it was $2,749.75 paid. That has a 
stamp marked from the Treasury Department. It 
isn’t quite legible. The second page is amended. It 
is an identical form as the first page that it has a 
stamp marked ‘‘Amended,’’ shows recieved by the 
Department of Internal Revenue May 1, 1944. 
Correct? [22] 

Mr. Collett: Yes. 

Mr. Grupp: ‘This refers to the three stores and 
shows an additional amended return of 1000 proof 
gallons of distilled spirits, the rate of tax, and 
shows additional tax paid $8000. Attached to that 
amended return is a notation referring to N. W. 
Maroosis, 2066 Fillmore, 499 Haight, 458 Geary. 
Due to adding machine only carrying six figures, 
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the seventh figure was omitted. Original file was 
713.038, should be 1713.038, the difference being of 
exactly 1000 which is the omission of the seventh 
line by adding machine tape. 

Q. (By Mr. Grupp): Mr. Maroosis, these taxes 
referred to in plaintiff’s exhibit 5 and these re- 
turns were by you filed on the same day, were they 
not? A. To the best of my knowledge. 

Q. Those penciled notations, were they in your 
handwriting ? A. Yes, it is. 

Q@. That was attached to the amended return 
when you filed it? A. Yes, sik: 

Q. When did you note that error or omission 
of the 1000 from the figure on your original return? 

A. To the best of my knowledge it was late that 
afternoon, same afternoon, although I am not too 
positive about it. 

Q. You then immediately filed as an amended 
return showing the 1000 gallons and paid taxes on 
it? A. Yes, sir. [23] 

Q. Now. Mr. Maroosis, calling your attention to 
the 2nd day of May—incidently, did I understand 
correctly, plaintiff’s exhibit 5, in evidence, being 
that tax return and the amendment thereto was a 
complete return of all distilled spirts held in the 
three stores then owned and operated by you in 
San Francisco ? A. That is correct. 

Q. And included the 100 cases of Three Rivers? 

Apeelhat isicomnect, 

Q. Incidentally, was your store on Geary Street 
open on the Ist of May. A. No. 


James G. Smyth 85 


(Testimony of Nick W. Maroosis.) 

Q. Was your store on Geary Street open on the 
2nd of May? A. No. 

Q. When did it—how long was it closed? 

A. Two days. 

Q. Was it April or May? 

A. April 1st it was closed and April 2nd it was 
closed. We opened the 3rd of May—the 3rd of 
April, excuse me. 

Q. In other words, immediately after this floor 
stock tax was taken the store remained closed 
two days? A. That is correct. 

Mr. Collett: Let me understand you, I heard you 
say the Ist or 2nd of May? 

Mr. Grupp: April 1st. 

The Court: It wasn’t closed May Ist? [24] 

A. No. 

Q. (By Mr. Grupp): Was there any special 
purpose in keeping it closed at that time? 

A. No, just to readjust stock and compile figures 
and such as that. There is a lot of work to taking 
an inventory, considerable work. To the best of my 
knowledge it shouldn’t have been closed two days, 
should have been one; but if I recall correctly, 
April Ist or April 2nd may have fallen on Sunday, 
and if it did that would be a reason for the two 
day closing. Really only should be closed one day, 
but I think if the calender is checked you will find 
one of those two days would be a Sunday. 

Q. Mz. Maroosis, you then had 30 days within 
which to file this return, and you filed it on May 
Ist? 
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A. Yes, sir. Prior to May Ist. The day prior. 
Q. Was that mailed? 

A. It was taken in both instances, I believe, to 
their office, the Office of the Collector of Internal 
Revenue on McAllister Street. 

Q. Their stamp return shows the 1st of May, 
I notice. 

Q. There were so many people filed that last 
day, lots of times they don’t get to it until the 
following day. . 

Q. In any event, calling your attention to the 
2nd day of May, 1944, at that time did you see any 
of the men from the Alcohol Tax Umit? 

A. Well, it comes back to that Sunday again. 
I don’t remember [25] whether it was the 2nd or 
38rd I saw Mr. Hedrick. 

Q. 2nd of May? 

A. Was it? It is either the 2nd, 3rd or 4th 
Mr. Hedrick was there. 

Q. But in the early part of May Mr. Hedrick 
came to the store at 458 Geary ? A. Yes. 

Q. Did he have three or four men with him—did 
you have a conversation with Mr. Hedrick at that 
time ? A. Yes. 

Q@. In the presence of these other men? 

A. Yes. 

Q. In the store? A. Yes. 

Q. Will you tell us what was said at that time 
by you and Mr. Hedrick ? 

A. My. Hedrick came in and he said 
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Mr. Collett: I am going to ask counsel to fix the 
date. 

Q. (By Mr. Grupp): Mr. Maroosis, can you 
tell us the exact date? 

A. I cannot tell you the exact date, no, be- 
cause I don’t remember. 


Will you tell us what conversation was had? 
It was about 10:00 o’clock in the morning, 
somewhere around that time, we opened the store. 
Mr. Hedrick was standing in the doorway waiting 
with three or four men. As we came in he brushed 
by and said, ‘‘We are going to take inventory,’’ and 
they distributed, or Mr. Hedrick distributed the 
boys at various places and they started to take 
inventory. I said, ‘‘Why don’t you take my copy 
and check the inventory with my copy? I think 
you will find it much more rapid and correct, if 
not more correct.’’ Then the conversation between 
me and Mr. Hedrick was just irrelevant. 

Q. Well, didn’t it have anything to do with the 
floor tax? 

A. Nothing to do with the floor tax. 

Q. Did they take an inventory there, to the best 
of your knowledge? A. Yes, sir. 


Q. Approximately ? 

A. It was either the 2nd, 3rd or 4th. 

Q. Of what month? [26] 

A. Of May 1944. 

Q. And that was in the Geary Street store? 
A. Yes. 

Q. 

A. 


88 Nick W. Maroosis vs. 


(Testimony of Nick W. Maroosis.) 

Q. How long were they in the store? 

A. I don’t remember. I had to leave. 

Q. You left then? 

A. Yes. I don’t remember exactly when. 

@. Did you subsequently have any conversation 
with Mr. Hedrick with reference to this inventory? 

A. Subsequently? Yes, as a matter of fact it 
was on that same day he took the inventory, or the 
following day it seems to me that Mr. Hedrick came 
in and asked me for my copy of the inventory. 

Q. Did you give it to him? 

A. Yes, I gave it to him. 

Q. Did he remove that copy from your premises? 

A. Yes, he did, and he had it for several days. 
I can set the exact date if I can have one of the 
exhibits there, the exhibit numbered 2, I believe. 
He had it from May 2nd until May 4th, I believe, 
1944—May 4th, 1944, until October 2nd. 

Q. Of the same year? 

A. Yes. He had it all of May, all of June, 
July, August, September, and brought it back on 
October 2nd. 

Mr. Collett: For the purpose of clarification, if 
your Honor please, the witness has in his hand 
plaintiff’s exhibit 2, is that correct? 

A. Yes, sir. 

Mr. Collett: You referred to the inventory. Do 
you mean plaintiff’s exhibit 2, or a portion of it, 
or all of it? I will object to the question, being not 
clear. 
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A. There is only one inventory. 

Mr. Collett: There is a recap and a lot of pen- 
ciled notations there. What do you refer to? 

A. There isn’t a penciled notation there. A 
pencil inventory [28] and recap. They are identi- 
cally the same and can be checked as such. 

Mr. Collett: Then as I understand it, you state 
you gave him the entire matter that is contained 
in Plaintiff’s exhibit 2? 

A. Yes, sir. 

Q. (By Mr. Grupp): Mr. Maroosis, did you 
have any conversation with Mr. Hedrick relative to 
this 100 cases of Three Rivers at any time? 

A. Why, yes. As a matter of fact, he brought 
this copy back and showed us where we were 108 
proof gallons overhead, I think. I made some pen- 
cil notations of his findings on the back of one of 
the sheets. And Mrs. Woodward told him at that 
time they had moved 40 cases. 

The Court: How many cases over? 

A. Just a minute, your Honor. I believe there 
was an over declaration of 108.98. 

The Court: Are those gallons or cases? 

A. Gallons, apparently. These are Mr. Hed- 
rick’s figures, not mine. 

Mr. Collett: Is that in your handwriting, 
though ? 

A. Yes, that is in my writing. 

Q. (By My. Grupp): Where did you get those 
figures? 
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A. Myr. Hedrick was trying to explain to us why 
we were 108.98 gallons over and Mrs. Woodward 
told him we had only moved this [29] inventory— 
the inventory Mr. Medrick made was apparently on 
May 2nd, and Mrs. Woodward explained to him in 
the interim that 40 cases of Three Rivers had been 
moved out into 458 Geary, and I don’t remember 
his remark or what he said relative to that. Ap- 
parently he chose to ignore it. 

Q. That left how many cases at Haight Street? 

A. 60 cases. 

Q. What proof, the Three Rivers? 

A. 86 proof. 

Q. However, 60 cases 86 proof, do you know how 
may proof gallons that would be? 

A. You will have to say that again. 

The Court: Well, I submit, counsel, it is time 
for a ten minute recess. We will have it. 


(Short recess. ) 
Mr. Grupp: May I have the last question? 
(Question read by the reporter.) 


A. 128.84, 

The Court: 123.84 proof gallons in 60 eases? 

A. Yes, sir. 

Q. (By Mr. Grupp): So that the physical in- 
ventory that was taken by Mr. Hedrick on the 2nd 
or 3rd or 4th, one of those dates, as you stated, 
showed you had overstated, according to their in- 
ventory, 108 proof gallons? A. Yes, sir. [30] 
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Q. If they took into consideration the 60 cases 
remaining at that time in Haight Street, they 
would have completely wiped out that overstate- 
ment? 

Mr. Collett: I object to that. 

The Court: In the first place, that is leading, 
and in the second place it isn’t correct. 108 proof 
gallons doesn’t completely wipe out 123.84 proof 
gallons. 

Mr. Grupp: It is the other way. 123 wipes out 
108. 

The Court: Well, let the witness testify. 

A. Myr. Hedrick came up to the office and is 
showing Mrs. Woodward and myself this over- 
charge and apparent discrepancy in our figures. 
Mrs. Woodward showed him that we still had 60 
eases that had been—40 cases had been moved and 
we had the 60 cases remaining, and as a matter of 
fact at that time Mr. Hedrick himself had knowl- 
edge of it because a month prior to that time, or 
over a month prior to that time when he was taking 
his inventory at 458 Geary he not only got a com- 
plete inventory of the number of cases of Three 
Rivers we had on hand April Ist, but he secured 
a list of 232 cases of the serial numbers of the 
Three Rivers we had on hand. The serial numbers 
included 100 cases that were at the Haight Street 
store on April 1, 1944. 

Mr. Collett: If the Court please, I am going to 
move at this time the entire answer be stricken on 
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the ground that there was no question and I object 
to the answer. [381] 

The Court: It is voluntary, and, in addition, is 
confusing to me. That is stricken in which he says 
he knew it because of something that happened 
the month before. 

Q. (By Mr. Grupp): All right, Mr. Maroosis, 
let’s go back and get this plaintiff’s exhibit 2 in 
evidence. Plaintiff’s exhibit 2, as you testified, 
showed (that is the written inventory) showed you 
had on hand 2056 cases in the Haight Street store, 


is that correct? A. No. 
Q. I mean in the Geary Street store. 
Ae, Yes, sit’, 


Mr. Collett: I don’t want to object, but I would 
like to have counsel ask questions and not testify. 

Mr. Grupp: It is purely a matter of mathe- 
matics. 

Mr. Collett: It isn’t a matter of mathematics. 
The inventory is there. Let him answer the ques- 
tions and not tell him. 

The Court: What I say to counsel examining 
now is, I find, in cases frequently of assistance to op- 
posing counsel when his witnesses are under exami- 
nation. But I wish to say the following as to leading 
questions: Whenever counsel is not interested in 
whether I pay any attention to the answer to the 
leading question, counsel will indulge in a leading 
question. Whenever counsel is anxious I pay atten- 
tion to the answer, counsel will let the witness make 
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the answer and will not give a leading question. 
The reason is that the Court never knows [82] 
whether it is the attorney who is testifying, the 
attorney not under oath, and the witness being com- 
placent, or the witness is actually testifying. So 
counsel themselves will respectively be the censors 
of their questions. 

Q. (By Mr. Grupp): Mr. Maroosis, you have 
plaintiff’s exhibit 2 in your hands? A. Yes. 

Q. Will you then refer to pages 33, 36 and 37 
and tell us, if you will, the number of bottles, 
total number of bottles of Three Rivers reflected in 
the written inventory. 

The Court: Hasn’t that already been testified 
to? If it has been testified to, there is no necessity 
—whenever anything is testified to, there is no 
necessity to put it in again even by leading ques- 
tions. 

Mr. Grupp: It is leading to the next question. 

The Court: Ask the next question and forget the 
repetition for we will never get through. 

Q. (By Mr. Grupp): Mr. Maroosis, calling 
your attention to May when you handed Mr. Hed- 
rick the inventory of Haight, did you at that time 
give him any other documents? 

A. Yes, I did. I gave Mr. Hedrick a copy of 
the serial numbers of the cases of Three Rivers 
whiskey, which was—it was at 232, as I recall. 

@. How were those serial numbers listed ? 

A. They were listed single, each serial number 
its own. [83] 
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Q. Where were the Three Rivers, 231 cases of 
Three Rivers, at that time? 

Mr. Collett: I object. We have been talking 
about 2056 bottles. There has been nothing said 
about cases. What eases are being talked about? 
The question is irrelevant. 

The Court: Overruled. 

Q. (By Mr. Grupp): Where were the 231 cases 
at the time you gave Mr. Hedrick the serial 
numbers ? 

A. 100 of the 231 were at the Haight Street 
store, 499 Haight Street, and the balance of those 
cases were at 458 Geary Street. 

Q. The 2056 bottles that were at the Haight 
Street store, according to that inventory, constitutes 
how many cases? 

A. There were not 2056 cases, there were—— 

Q. Geary Street. A. 2056 bottles. 

Q. How many eases is that? 

A. That would be approximately 17514 cases. 

Q. Divided by 12 is the way you get your 
answer ? A. Yes, sir. 

Q. That would be 171 cases and 4 bottles? 

A. Something like that. 

Q. But the serial numbers you gave Mr. Hed- 
rick were 231 cases. Ao Yes si 

Q. Mr. Maroosis, now subsequently to the day of 
the inventory by Mr. Hedrick, did you thereafter 
receive any documents from [34] Mr. Hedrick rela- 
tive to your floor tax rate? 
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Mr. Collett: If the Court please, I am going to 
object to that as being ambiguous in this sense, that 
he has testified My. Hedrick first came there around 
the 2nd, 3rd, or 4th or 5th of May. We don’t know 
how long Mr. Hedrick was there, how long the 
inventory took to complete, in order to try to fix 
this particular question. On that ground I object. 

The Court: Overruled. As I understand it, this 
question requires merely a yes or no answer. You 
may read the question, Mr. Reporter. 


(Question read by the reporter.) 


A. Yes, any number 
The Court: You have answered the question? 
A. Yes. 

Mr. Grupp: Your Honor, I understand during 
recess I requested of counsel the originals of certain 
correspondence and letters that passed from Mr. 
Maroosis to the Internal Revenue, Alcohol Tax 
Unit, and I understand those originals will be pro- 
duced by Mr. Hedrick tomorrow morning. 

Mr. Collett: We would bring them. I don’t 
know what the materiality of them would be. We 
ean bring all the correspondence, if the Court 
please. Might show us the copy as we go along. 
This is an original document. This is a copy. This 
1S a Copy. 

Mr. Grupp: You have examined this? [35] 

Mr. Collett: Sure. 

The Court: If you are going to refer to them, 
have it marked first. 
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Mr. Grupp: May I have this document first (it 
has no title) marked plaintiff’s exhibit for identifi- 
cation next in order? 


(Whereupon the document referred to was 
marked plaintift’s exhibit No. 6, for identifica- 
tion. ) 


Q. (By Mr. Grupp): Mr. Maroosis, I hand you 
plaintiff’s exhibit No. 6, for identification, and ask 
vou if that document was handed you by Mr. 
Hedrick ? A. Yes, sir. 

Q. And did you have a discussion with Mr. Hed- 
rick relative to the figures contained in that docu- 
ment? A. Yes, I did. 

Q. Do you recall when that was, Mr. Maroosis? 

A. No, I do not. 

Q. Have you any approximation? 

A. No, I would be afraid to venture a guess. 

Q. Relative to the filing of the assessment which 
was levied, or the first assessment which was levied, 
was that before or after that time, do you know? 

A. I believe this was the first assessment that 
thev offered me, first assessment Mr. Hedrick came 
in with, I should say. 

Mr. Grupp: Do you have copies of those assess- 
ments, My. [86] Collett? I think there were three 
different assessments levied and changes made. 
Well, is there any question about the document the 
witness has as being the basis of the first assess- 
ment? Well, in that event, might I at this time 
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offer this in evidence, Mr. Collett? Do you have 
any objection? 

Mr. Collett: No. 

The Court: Exhibit 6 is offered? 

ir Grupp: Yes, your Honor. 

The Court: No objection, admitted. 


(Whereupon document marked for identifi- 
cation was admitted into evidence as plaintiff’s 
exhibit No. 6.) 


Q. (By Mr. Grupp): Now, Mr. Maroosis, I call 
your attention to plaintiff’s exhibit 6 and note 
thereon that on page 2 the total amount due as 
listed here for taxes and penalties, $18,572.76. I 
specifically call your attention to the first page of 
that document, referring to that portion which 
reads, ‘*‘Taxpayer’s inventory and return form 758 
for November 1, 1942, 1,080.86 P.G.’’—referring 
to proof gallons? A. Yes, sir. 

Q. Specifically with reference to that notation 
did you have any conversation with Mr. Hedrick? 

Ewes, I did. 

Q@. What was that? Who was present at that 
conversation ? 

A. Myr. Hedrick and Mrs. Woodward and myself. 

The Court: November 1st of 1942? [87] 

Mr. Grupp: Yes, that is the starting of it, yes, 
sir, November 1, 1942. 

Q. Where was that conversation had? 

A. I believe it was held down at Mr. Hedrick’s 
offices down on Battery Street some place. 
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Q. Will you state what was said at that time? 

A. I tried to explain to them that the inventory 
that they were using in their calculations was the 
458 Geary Street inventory, that they were using 
the wrong inventory, the wrong store inventory, 
and we showed them several other mistakes they 
were making here, but they only acknowledged the 
one, apparently, because subsequently we received 
an adjustment as against this sheet. 

Q. Mr. Maroosis, now, under plaintiff’s exhibit 
6 there is an item showing purchases as per the ATU 
—that is Alcohol Tax Unit, is that correct? 

A. Yes. 

Q. Audit of invoices in wholesale liquor dealers 
files? A. Yes, sir. 

Q. Showing by that that you had made pur- 
chases, according to that audit, of $$203,167.38? 
That is correct. 

Do you keep purchase records? 

Yes, sir. 

In what form are those records? [88] 

We have a double entry check system. 

I note here that the next item appearing 
on plaintiff’s exhibit 6, amount of money after the 
number I have read, is ‘‘Distilled Spirits Pur- 
chased 11/1/42 to 3/31/44 per taxpayer’s records 
is $208,208.51.”’ A. Yes, sir. 

Q. That is $40.13, I believe, but I couldn’t cal- 
culate—more purchases shown on the records of 
Mr. Maroosis than by the audit of the Alcohol 
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Tax Unit of the wholesalers’ books. Now, Mr. 
Maroosis, that figure of $203,208.51 is a correct 
figure is it not? A. Very correct. 

Q. Taken from your books? A. Yes, sir. 

Q. I also note here that there is an item of the 
sales of distilled spirits—rather, total sales I am 
referring to for the period November 1, 1942, to 
March 31, 1944, of $276,328.51 A. Yes, sir. 

Q. Do you know where that figure was obtained ? 

A. From our books. 

Q. From your own records? A. Yes, sir. 

Q. So that your records disclosed the purchases 
used in these calculations by the Alcohol Tax Unit? 

A. Correct. [39] 

Q. Your record disclosed this gross sales used 
by the Alcohol Tax Unit per these calculations, is 
that correct? A. That is correct. 

Q. The starting inventory which was used in 
plaintiff’s exhibit 6, as of November 1, 1942, which 
is 1080.86 proof gallons, was a record taken from 
your books? A. That is correct. 

Q. I notice, and I believe it has been stipulated 
to, that the starting inventory on Geary was 631.93 
proof gallons, and that is the figure that should have 
been used? A. That is correct. 

The Court: Starting figure for Geary Street on 
what date? 

Mr. Grupp: November 1, 1942. 

Mr. Collett: That was a stipulation, if the Court 
please. Is there any doubt in your mind about it? 
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Mr. Grupp: Oh, no. 

The Court: How many gallons? 

Mr. Grupp: 631.93 gallons. 

Mr. Collett: You are taking a lot of time about 
something we have stipulated to. 

Mr. Grupp: Now we offer for identification the 
letter of April 28 from the Treasury Department 
to Mr. Maroosis. 

The Court: Exhibit 7 for identification. 


(Whereupon the letter referred to was 
marked plaintiff’s exhibit No. 7 for identifi- 
cation.) [40] 


The Court: What is it? What date? 

Mr. Grupp: April 28, 1945. 

Mr. Collett: May I see it? 

Mr. Grupp: Certainly. I have no objection to 
your reading them, but I offer them because they 
are going in and it will save time. 

Q. Did you receive this letter on or about the 
date it bears? A. Yes, sir. 

Mr. Grupp: We offer in evidence plaintiff’s ex- 
hibit 7. 

Mr. Collett: No objection. 

The Court: Admitted. 


(Whereupon letter of 4/28/45, Treasury 

Dept. to Mr. Maroosis was marked plaintiff’s 
exhibit 7 in evidence.) 

Q. (By Mr. Grupp): Now, Mr. Maroosis, I 

note that in plaintiff’s exhibit 6 the total tax and 
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penalties claimed by the Alcohol Tax Unit was 
$13,572.76; and on April 28, 1945, I note from 
plaintiff’s exhibit 7 (you received this letter) ref- 
erence 1s made to your calling in person at the 
office on April 26, 1945, about a notice or demand 
for additional tax and penalty in the amount of 
$10,498.81. Have you any knowledge, Mr. Maroo- 
sis, as to what occasioned a reduction from the 
original demand of $18,572.76 to $10,498.81? 

A. They were using the wrong inventory in 
their calculations. 

Mr. Grupp: We offer the letter of June 29, 
1945, from the Treasury Department to Nick W. 
Maroosis as plaintiff’s [41] for identification next 
in order. 

(Whereupon letter referred to was marked 
plaintiff’s exhibit 8 for identification.) 


O» (By Mr. Grupp): I will ask you, Mr. Ma- 
roosis, if you received plaintiff’s exhibit 8 for identi- 
fication on or about the date that letter bears? 

A. Yes, sir. 

Q. June 29, 1945? A. Yes. 

Mr. Grupp: Exhibit 8 is now offered as next 
in evidence. 

Mr. Collett: No objection. 

The Court: Admitted. 


(Whereupon letter of 6/29/45, Treasury 
Dept. to Mr. Maroosis, was admitted into evi- 
dence as plaintiff’s exhibit 8.) 


Mr. Grupp: Do you have the agreement to pay 
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the additional assessment? Our copy is not exe- 
cuted. 

Mr. Collett: I don’t get the materiality. If you 
want to stipulate, he paid them all. They were 
paid. 

Mr. Grupp: Our purpose in offering this is the 
fact that now we find that the taxpayer finally 
paid $8,478.65, which I believe is the amount that 
was ultimately paid. 

Mr. Collett: Yes. 

Mr. Grupp: Our purpose is to show these reduc- 
tions for reasons which will be more obvious later 
on. 

Mr. Collett: As I recall, the answer alleges pay- 
ments made, [42] and I think we admitted them, 
didn’t we? 

Mr. Grupp: I offer this as next m order after 
the previous communications. 

Mr. Collett: No objection. 

Q. (By Mr. Grupp): Now, Mr. Maroosis, you 
thereafter filed a claim, or had your accountants 
file a claim for refund? A. Yes, sir. 

Q. After you paid this tax? A. Yes, sir. 

Mr. Grupp: May I just pass that for a moment, 
your Honor? We will fix that claimed refund. 

Q. Mr. Maroosis, you sold Joseph’s Liquor 
Store at 458 Geary Street, did you not? 

PemeeY CS, SII 

Q. When did that sale take place? 

A. May 25, 1944. 


James G. Smyth 103 


(Testimony of Nick W. Maroosis.) 

Q. That was within the month that these returns 
were made and the inventories were taken, is that 
correct ? we Ves, sir. 

Q. And at that time of the sale of that store the 
State Board of Equalization conducted an audit, 
did they not? A. Yes, sir. 

Mr. Grupp: I think I could approach that more 
expeditiously if I referred again to this correspond- 
ence, this claim, for all these documents are at- 
tached to the claim. There is no [43] question but 
what this claim was filed? I think it was admitted. 

Mr. Collett: You filed the complaint, you should 
know. 

Mr. Grupp: I mean it was filed with the Internal 
Revenue Department with all attached exhibits? 

Mr. Collett: Isn’t that admitted in the answer? 

Mr. Grupp: I think it is. We will offer a copy 
of the claim and the attached exhibits, which was 
filed, for identification as plaintiff’s next in order. 

Mr. Collett: You have checked that copy with 
your copy of the complaint, and it is a true copy? 

Mr. Grupp: It is a true copy. As a matter of 
fact, I think the complaint was copied from that. I 
think this will be No. 9 for identification. 


(Whereupon document was marked plaintiff’s 
Exhibit 9 for identification.) 


Mr. Grupp: With counsel’s permission, I should 
like to withdraw Exhibit No. 9, if I might. I don’t 
have another copy and I may want to look through 
it this evening. 
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The Court: It has not been admitted yet. 

Mr. Grupp: That is why I didn’t want to offer 
it yet. 

@. Mr. Maroosis, I hand you plaintiff’s Exhibit 
9 for identification, and I will ask you if that 
was filed by you with the Department of Internal 
Revenue, Alcohol Tax Unit, on the date it bears? 

A. Yes, sir. [44] 

Q. August 6, 1948? A. Yes. 

Q. Is that correct? A. That is correct. 

Mr. Grupp: We will offer in evidence plaintiff’s 
Exhibit 9, for identification, as plaintiff’s exhibit 
next in order. 

The Court: Exhibit 9 offered. 

Mr. Collett: No objection. 

The Court: Admitted. 


(Whereupon document dated 8/6/48 was ad- 
mitted into evidence as plaintiff’s exhibit No. 9.) 


Q. (By Mr. Grupp): Now, Mr. Maroosis, we 
were referfing a moment ago to an audit by the 
State Board of Equalization, and I will ask you if 
the photostatic sheets attached to plaintiff’s ex- 
hibit 9 is a certified copy of that audit as received 
by you from the State Board of Equalization? 

A. Yes, it is. 

Q. Now, Mr. Maroosis, did you have that audit 
checked in any way? 

A. Yes, I was quite alarmed and surprised when 
I got an additional fee due $750, so we spent three 
weeks on it, and after she compiled her figures 
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and we found that the State Board of Equalization’s 
figures were reasonably close to hers, subsequently 
we paid the fee of $750. 

Q. Do you know when that fee was paid? 

A. No, I don’t know. It was shortly thereafter. 

Q. And was that before any assessment was 
levied against you by the Alcohol Tax Unit? 

A. Oh, yes. 

Mr. Grupp: Might I at this time offer the origi- 
nal letter from the State Board of Equalization, 
August 25, 1944, for identification? It has a note 
on there. 

Mr. Collett: Don’t ask me. 

Mr. Grupp: I merely showed it to you. 

Mr. Collett: You have offered the claim in evi- 
dence. It is in the claim. 

Mr. Grupp: I offer this for identification for 
a special reason, because it does have notations as 
to when it was paid, and that will clear up that 
other point. 


(Whereupon document was marked plain- 
tiff’s exhibit 10 for identification. ) 


Q. (By Mr. Grupp): Mr. Maroosis, I hand you 
plaintiff’s exhibit 10 for identification. That is an 
original letter from the State Board of Equaliza- 
tion, is that right? A. Yes, sir. 

Q. Icall your attention to a notation on the letter 
in pencil. In whose handwriting is that? 

A. I believe that might be Mrs. Woodward’s. 
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Q. Who is Mrs. Woodward? 

A. She is my accountant. 

Q. Would you read that pencil notation? [46] 
A. ‘$750 paid, check 2071, December 29, 1944.” 
@. Does that refer to your check number? 

A. Yes, sir. 

Q. For the sum of $750? A. Yes, sir, 


Mr. Collett: J am going to object to that testi- 
mony as being purely hearsay. The best evidence 
is the check itself, and he doesn’t know whose hand- 
writing it is in. 

The Court: Objection sustained. Was exhibit 
10 offered? 

Mr. Grupp: Exhibit 10 I will ask permission at 
this time to withdraw so that the witness may take 
it with him to produce the check in the morning. 

The Court: Exhibit 10 for identification is re- 
jected by the Court. Plaintiff may take such for 
the purpose stated. 

Q. (By Mr. Grupp): Now, Mr. Maroosis, will 
you explain to the Court the type of liquor store 
that Joseph’s was—— 

A. Very high class. 

Q. ——as of November 1, 1942, to April 1, 1944? 

A. Itwasavery high class store. It dealt mostly 
in imported liqueurs, and as a matter of fact, catered 
to some of the finest people in San Francisco and 
looked more like a jewelry store than a liquor store. 

Mr. Collett: I object to the answer. It is purely 
a conclusion of the witness, and the best evidence as 
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to the type of goods handled in the store is the 
inventory and audit [47] and the prices that might 
be attached to it. 

The Court: Motion denied. The answer will 
stand for what it is worth. It might not be as 
persuasive as some of the other evidence, but at 
least it is in. 

Q. (By Mr. Grupp): Do we have a record of 
sales of Joseph’s? | 

A. It is in my files, the sales at Joseph’s. 

Q. Will you step down and get it? Mr. Maroo- 
sis, looking at your inventory, plaintiff’s exhibit 2 
in evidence, you have examined that inventory 
before ? ial VCS, Sil, 

Q. With reference to the liqueurs as distin- 
euished from whiskey or other alcoholic beverages, 
do you have a list of such hqueurs in that inventory ? 

A. Surely. 

Q. That store was located where, Mr. Maroosis? 

A. On Geary Street directly across the street 
from the Geary Theater. 

Q. Do you have any documents here from which 
you can tell the Court what your average monthly 
sales for a given period, let us say three months, 
of beer was in that store? 

A. Practically negligible. We sold very little 
beer in that store. That store was a downtown 
store, and it is only in neighborhood stores they 
sell beer. 

Mr. Collett: JI object to the answer as not re- 
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sponsive. He was asked if they had any record. [48] 
The Court: Let me hear the question. 


(Question read by the reporter.) 


The Court: Strike it out, and the witness will 
pay particular attention to the question and answer 
the question in every case you can answer it, yes 
or no. 

Q. (By Mr. Grupp): Do you have any records? 

Bh OS, 

Q. Do you have them in court here from which 
you can testify? 

A. Yes, they could be here. I wouldn’t swear 
they are. I am trying to get along with this thing 
as well as everbody else. I don’t know. 

Q. You operated, Mr. Maroosis, Joseph’s for 
how long? 

A. Oh, approximately—we operated it approxi- 
mately, I would say, somewhere in the neighborhood 
of two and a half years, possibly. 

Q. And you operated during that same time two 
other liquor stores in San Francisco? A. Yes. 

Q. Retail package stores? A. Yes 

Mr. Collett: If the Court please, this has been 
asked and answered at least three times. 

Q. (By Mr. Grupp): Can you tell us from your 
own knowledge the comparative sales of beer, for 
example, in the Fillmore Street store as compared 
with the Geary Street store in a [49] given period? 

Ae ies, Sir. 
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Mr. Collett: I object to the question. The wit- 
ness stated the records are here, or should be here, 
and the best evidence are the records. 

The Court: Well, he may answer the question 
yes or no. When you get that, I don’t know 
whether it will help us any. He has answered it yes. 
You may proceed. 

Q. (By Mr. Grupp): Can you give us any com- 
parison from your own knowledge of the difference 
in the sales of that particular type of merchandise, 
namely, beer? A. Yes, sir. 

Mr. Collett: My same objection? 

The Court: He has answered yes. That is 
enough. 

Q. (By Mr. Grupp): Will you give us such 
comparison, if you know? 

A. Yes. The Geary Street—— 

The Court: Just a moment. 

Mr. Collett: I object to the question as not being 
the best evidence, calling merely for the conclusion 
and opinion of the witness. The best evidence would 
be the records of this particular plaintiff and he 
stated the records are here. Let’s testify from the 
records. 

The Court: J am not too sure whether the ob- 
jection is well taken. I am inclined to think tech- 
nically the witness [50] may answer. I will let 
witness’ counsel know where records are available 
the oral statement will not be convincing. If you 
want to take time to have him answer the question— 
I will overrule the objection in practice. 
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Mr. Grupp: I will withdraw the question in the 
face of that. I know we have records some place. 
We will produce them. We have so many records, 
I think some of them are quite varied. 

A. May I answer something? 

Mr. Grupp: No, don’t volunteer anything, Mr. 
Maroosis. 

Q. Mr. Maroosis, can you tell us what the aver- 
age proof of liqueurs such as were handled at 
Joseph’s was, the average proof? 

A. J would say the average proof would prob- 
ably be somewhere 
Mr. Collett: Oh, I make the same objection. 

The Court: Overruled. 

A. The average proof would be somewhere 
around 45 to 50 proof. 

Q. And in whiskeys? 

A. In whiskeys the average would be probably 
around 80—in Joseph’s it would be probably around 
87 proof, 86 maybe. 

Q. You stated you sold Joseph’s in May, May 
25, 1944, Joseph’s Liquor Store? A. Yes, sir. 

Q. At the time that that was sold was there an 
inventory taken of the merchandise on hand? 

A. Yes, sim 

Mr. Grupp: Might we offer this document 
marked ‘‘Inventory, [51] May 25, 1944”’ for identi- 
fication next in order? 

The Clerk: No. 10 was rejected. Do you want 
to continue that as No. 10? 
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The Court: It will still be called exhibit 10 for 
identification. | 

The Clerk:. This is exhibit 11 for identification. 


(Whereupon inventory of May 25, 1944, was 
marked plaintiff’s exhibit No. 11 for identifi- 
cation. ) 


Q. (By Mr. Grupp): Mr. Maroosis, I hand you 
plaintiff’s exhibit No. 11 for identification. 

A. Yes, sir. 

Q. And ask you what that document is. 

A. That document is the balance of merchandise 
that was left at the sale of Joseph’s, 458 Geary 
Street, May 25, 1944. 

@. I notice that is a typed inventory. 

A. Yes, sir. 

@. Was there a pencil inventory? 

A. Yes, sir. 

Q. Do you have that? A. Should have it. 

Mr. Collett: I will ask that the witness answer 
the question. 

Li AES 

Q. (By Mr. Grupp): Mr. Maroosis, I notice on 
this there is a certification of this by yourself. Did 
you compare this with [52] the pencil copy? 

A. Yes, sir. 

Q. Now, do you know where the pencil copy of 
this inventory is? 

A. I believe in my briefcase. It may be up in 
the office. 
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Q. Do you know that this is a correct inventory 
of Joseph’s as of the date it bears, May 25, 1944? 

A. Yes, sir, I know it is for two reasons. One 
reason is that Mr. DiMaggio checked it himself, 
Mr. DiMaggio’s employees checked it, Mr. DiMag- 
gio’s accountant checked it, and then they questioned 
me to sign it to be sure it was correct, as it was. 

Q. This was taken for the sale purpose? 

A. Yes, sir, for the sale at Geary on that parti- 
eular day, May 25, 1944. 

Mr. Grupp: We will offer plaintiff’s exhibit 11 
in evidence as exhibit next in order. 

Myr. Collett: J will ask that the—lI object to it. 
It is a pencil inventory and the actual inventory 
taken the witness answers it is here and available, 
and I ask that they produce it. 

Mr. Grupp: We will produce it. Your Honor, 
might this be admitted subject to counsel’s checking 
it against the inventory? 

The Court: It is within a couple of minutes of 
adjournment. I should lke to take under advise- 
ment this offer and objection until tomorrow morn- 
ing. Perhaps you can have it [53] supported by 
the penciled notation. 

Mr. Grupp: I think we can, your Honor. 

The Court: If you can, that may throw another 
aspect on it. If you can’t, that will be something 
else again. All right, ruling reserved. Exhibit 11 
for identification offered, objected to, and ruling 
reserved. 
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Mr. Grupp: Might J, your Honor, with the 
Court’s permission, withdraw plaintiff’s exhibit 9? 

Mr. Collett: No objection. 

The Court: Exhibit 9 may be loaned to plaintiff’s 
counsel over the evening, not withdrawn. 

Mr. Grupp: I meant borrow it. 

The Court: All right. Now, counsel, I am con- 
cerned about this case and the calendar. First, I 
hope you spend the time over the evening thinking 
of questions that you can eliminate rather than 
considering additional questions to ask. Many of 
the questions today have been unnecessary. They 
have been merely prelude to another question and 
have been repetitious or intended as premature 
argument. Try to cut them out. That is one. Sec- 
ond, I have set for tomorrow for trial a case that 
is a criminal case, United States vs. Manning, which 
I expect to proceed with at 10:00 o’clock. I am 
going to let you people come here at 9:30. We will 
see what happens to that case and how much of an 
interruption you have. You may have a substantial 
interruption and you may not. ‘The trial of this 
cause [54] is adjourned until tomorrow morning 
at 9:30. 

(Thereupon an adjournment was taken until 
Thursday, November 17, 1949, at 9:30 a.m.) 


November 17, 19-49 


The Clerk: Matroosis vs. Smyth, on trial. 
The Court: You may proceed, gentlemen. 
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resumed the stand, previously sworn. 


Direct Examination 
(Continued ) 
By Mr. Grupp: 

Q. Your Honor, might the record show I am 
now returning exhibit 9 which I borrowed from 
the clerk? 

The Court: It may. 

Q. (By Mr. Grupp): Mr. Maroosis, I believe 
at the close of the session yesterday we had asked 
whether you had the penciled inventory, defendant’s 
exhibit 11 for identification; that was the type- 
written copy of the inventory of May 25, 1944. 
Have you made a search of the penciled copy of 
that inventory to your record? 

A. Yes, I have. 

Q. Have you been able to find it? A. No. 

Q. Now, would you explain to the Court the 
purpose of taking that inventory which you now 
hold? A. This inventory was taken 

The Court: Is that exhibit 11 you are referring 
to? 

Mr. Grupp: I am sorry, I should have referred 
to that. 

A. This inventory was taken by Mr. DiMaggio, 
an accountant, and myself, for the purpose of selling 
this particular merchandise to them. ‘They took 
the inventory, they compiled it, it was [55] type- 
written into three copies which—on which money 
they paid with, they paid this money. We also, 


James G. Smyth iL) 


(Testimony of Nick W. Maroosis.) 
each one of us, certified the copy to each other, and 
that was the basis on which the money, the basis 
on which the store was sold. This merchandise 
was sold to them, they paid for it, and naturally 
must be accurate. We checked it. 

@. I see. Well, then, the inventory was taken 
particularly for the purpose of making the sale? 

A. Yes, sir. 

@. And you have not been able to find the copy? 

A. No, sir. 

Q. That is the original? A. Yes, sir. 

Mr. Grupp: We offer in evidence at this time 
plaintiff’s exhibit 11 for identification. 

Mr. Collett: May it please the Court, I object 
to that as being irrelevant, immaterial, incompetent ; 
it apparently shows the transaction as related to the 
sale of certain merchandise to Mr. DiMaggio. No 
evidence whatsoever to show that this was all the 
merchandise that was concerned with this particular 
store from the period subsequent to April 1 towards 
indicating anything with regard to the accounting 
of that merchandise, simply an inventory was sold 
to Mr. DiMaggio, and on that ground we object 
as being incompetent, irrelevant and immaterial, 
bearing not at all on the issues. [56] 

The Court: There is no evidence that there was 
no goods removed other than through retail sales 
in the ordinary course of business. 

Mr. Grupp: No, I was about to go into that. 
The purpose is merely to show what was in the 
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store on May 25. There was merchandise removed 
and the evidence will immediately show 

The Court: I will reserve ruling until I hear 

Mr. Collett: Further than that, if the Court 
please, the witness has stated it was a sale, a mer- 
chandise inventory of a sale, not merchandise to 
the particular individual, and the Court is called 
attention there is no evidence that there was any 
merchandise removed; on the contrary, no evidence 
that this includes all of the merchandise. 

The Court: I say, there has been no evidence, 
so I am reserving ruling. 

Q. (By Mr. Grupp): Mz. Maroosis, after the 
inventory which you took, which is plaintiff’s ex- 
hibit 2 in evidence, or which you took on April 1, 
1944, you purchased merchandise on the open market 
for 458 Geary Street, did you not? 

A. Yes, sir. 

Q. You conducted that business thereafter ? 

A, Yes.-sim 

Q. And subsequent to the Alcoholic Tax Unit 
men taking their physical inventory on either May 
2, 3 or 4, as you testified, did you thereafter pur- 
chase merchandise on the open market or [57] from 
wholesalers for that store? A. Yes, sir. 

Q. Now, subsequent to April 1, 1944, until what 
time—what did you do, did you yourself actually 
buy and sell merchandise in the same manner as 
you did previous to April 1, 1944? A. Right. 

Mr. Collett: If the Court please, I object to this 
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line of questioning; again counsel is testifying, and 
request that he give yes or no answers. I again call 
attention to the previous 

The Court: I would prefer you asked the witness 
what was done other than for counsel suggesting 
to the witness what was done. 

Q. (By Mr. Grupp): Mr. Maroosis, would you 
explain then what was done with that business 
subsequent, referring to 458 Geary Street, subse- 
quent to April 1, 1944? A. Well,—— 

Mr. Collett: I object to that question. 

The Court: Overruled. 

A. On April 1 we took our inventory, that was 
the particular date that I took physical control at 
458 Geary. Previous to that I was a partner at 
458 Geary. 

Q. Go forward from there, please. 

A. From that point on I took the physical con- 
trol of it myself, maintained all the records, had 
complete supervision of the clerks, and the reason 
that I took the physical control was for [58] the 
purposes of selling or liquidating the store. We’ 
secured a buyer, I believe on or about the—some- 
where in the early part of May. Mr. DiMaggio 
wanted to buy the place on the 25th day of May. 
We had arrived at it prior to the 25th, but it was 
effective on the 25th. We did take the physical 
inventory for the purpose of selling the establish- 
ment. Mr. DiMaggio and his accountants and my- 
self took the inventory. The inventory was typed 
out in three copies of which 
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Q. I was particularly interested in reference to 
the operation of the business between the dates that 
you have now referred to, April 1 and May 25, and 
removal of merchandise, if any was removed. 

A. Well, at the particular time on May 23, 
shortly prior to May 25, Mr. DiMaggio—we had 
considerable merchandise on hand. We had some 
odd $40,000; I wouldn’t be quoted, but somewhere 
in that neighborhood. Mr. DiMaggio did not have 
this much money, so he suggested that we remove 
some of the inventory, which we did on May 25. 
The balance of the merchandise was bought and 
paid for by Mr. DiMaggio. 

Q. Mz. Maroosis, was that merchandise—you say 
it was removed; was that removed before or after 
plaintiff’s exhibit 11 for identification was taken? 

A. Well, it was on or about that same day, May 
vaE 

Q. Does the plaintiff’s exhibit 11 for identifica- 
tion include merchandise that was subsequently 
removed ? A. Nojesin: (159i 

Mr. Collett: If the Court please, J am going to 
ask at this time, renew my objections to the inven- 


tory and ask 
Mr. Grupp: I haven’t offered it again yet. 
The Court: Well, counsel, your objection is pre- 
mature. 
Mr. Collett: I am going to ask the Court the 
witness be directed to produce the records of the 
business for the period from April 1 to May 25, 
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showing all purchases and all disposition of mer- 
chandise. 

The Court: I will hear what is offered first, and 
then we can cross the bridge. 

Mr. Grupp: I have here two—what purports 
to be an original and copy of a document titled 
“‘Merchandise Transfer Sheet,’’ dated May 25, 1944, 
and then under that—to that is attached is another 
dated the same date, and an adding machine tape 
with some notes on it which I would at this time 
ask to be marked as plaintiff’s exhibit 12 for identi- 
fication. 

The Clerk: Plaintiff’s exhibit 12 for identifica- 
tion. 

Mr. Grupp: Might at this time have marked 
for identification another set of two originals and 
two copies of ‘‘Merchandise Transfer Sheets,’’ one 
dated May 23, 1944, and one dated May 25, 1944, 
as plaintiff’s exhibit next in order for identification, 
your Honor. 

The Clerk: Plaintiff’s exhibit No. 18 for identi- 
fication. 

Mr. Grupp: While counsel is looking at those, 
I ask this book which I have, have the Clerk mark 
it plaintiff’s exhibit [60] for identification next in 
order. 

The Court: You may. 

The Clerk: Plaintiff’s exhibit No. 14 for identi- 
fication. 

Mr. Grupp: One of the duplicates seems to have 
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been torn from one of them; might I add that to 
Plaintiff’s Exhibit 12 for identification, your 
Honor? 

The Court: What do you wish to do? 

Mr. Grupp: When I refer to Plaintiff’s Exhibit 
12 for identification, I noticed that there was two 
originals and one duplicate. We find the duplicate 
has been torn from it, and should be two dupheates. 

The Court: That may be added. Exhibit 12 for 
identification is completed by the addition of one 
duplicate, so now it has two originals and two dupli- 
cates as directed by attorneys for plaintiff. 

Q. (By Mr. Grupp): Mr. Maroosis, I am hand- 
ing you Plaintiff’s Exhibits 12 and 13 for identifica- 
tion and ask you what those represent. 

A. Those represent the portion of the whiskey 
that was transferred out of 458 Geary to one of 
the—for No. 499 Haight Street and No. 2066 Fill- 
more Street. 

Q. You say ‘‘one of the’’; would you refer to 
the exhibit that refers to? 

A. Exhibit No. 12 is from 458 Geary to 2066 
Fillmore Street, and Exhibit 13 is from 458 Geary 
to 499 Haight Street. [61] 

Q. Now, I note that the documents which com- 
prise these two exhibits, 12 and 13 for identifica- 
tion, are printed and entitled ‘‘Merchandise Trans- 
fer Sheet, Bi-Rite Liquor Stores.’’ 

A. That is right. 

Q. They are regular forms you used in the ordi- 
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nary course of your business ? A. Yes, sir. 

Q. And is the manner in which the transfers 
are here posted done in the normal and regular 
course of the operation of your business? 

A. Yes, sir. 

Mr. Grupp: We offer in evidence Plaintiff’s Ex- 
hibits 12 and 18 for identification. 

Mr. Collett: You are offering them in evidence ? 

Mr. Grupp: Yes. 

Mr. Collett: We object to it, if the Court please, 
irrelevant, immaterial, and incompetent, that the 
best record, the best evidence of the transactions of 
this particular concern from the period April 1, 
1944, to May 25, 1944, is the records of the business 
Showing the purchases from the time of the inven- 
tory that is at issues, the sales and other disposi- 
tions as shown in the books of account. This evi- 
dence is only incidental. There is no proof as to 
when they were drawn up, might be drawn at any 
time, and on that basis the objection is made. 

Mr. Grupp: I will lay further foundation, your 
Honor. [62] 

The Court: All right, you may. 

Q. (By Mr. Grupp): Mr. Maroosis, I hand you 
Plaintiff’s Exhibit 12, and I call your attention to 
the two original transfers and ask you when were 
those documents comprising that exhibit drawn? 

A. On May 25, 1944. 

Q. When was the transfer of the liquor therein 
reflected made? 
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A. On May—well, just a moment, now—the 
transfer was actually made on May 25, also. How- 
ever, in the case of one, the state’s Exhibit No. 18, 
the merchandise was on the duplicate. 

Q. Just a minute, now. You are referring to 12? 

A. No. 12; both were transferred on May 25, 


Q. The documents were drawn on May 25? 

A. Yes, sir. 

Q. Now, with reference to Plaintiff’s Exhibit 
No. 18 for identification, will you tell us when those 
documents were drawn? 

A. Those documents were both drawn on—one 
was drawn on May 25, the other was drawn on 
May 23. 

Q. And when were the liquors therein set forth 
transferred ? 

A. The liquors that were of which the copy was 
marked May 28, was transferred on May 23, and the 
copy marked May 24, that particular merchandise 
was part of the 100 cases that remained at 499, con- 
sequently a transfer sheet was made. The mer- 
chandise was already in the store. 

Q. 499 what? [63] 

A. 499 Haight Street. 

Q. What merchandise are you referring to? 

A. 30 cases of Three Rivers whiskey. 

Q. On May 25 there were 30 cases of Three 
Rivers whiskey still remaining? 

A. There was 60 cases, 30 of which were trans- 
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ferred from 499 Haight to 458 Geary and 2066 
Fillmore Street. 

Q. Referring now to the second transfer sheet 
of Plaintiff’s Exhibit No. 12, which refers to 22 
cases of Three Rivers whiskey and 8 cases 

A. That is correct. 

Q. That whiskey was in Haight Street and 
transferred from Haight Street to Fillmore Street? 

A. That is correct. 

Q. The other 30 cases transferred on May 23—— 

mee May 25. 

Q. Now, Mr. Maroosis, I think 

J think the witness has testified these were in the 
regular course, we are reoffering them at this time. 

Mr. Collett: Renew my objection, if the Court 
please, and add further it is self-serving, that the 
evidence might be admissible if they had shown the 
books of account, shown certain transfers to books 
to corroborate. The best evidence is the books of 
account showing wherein this was charged, the mer- 
chandise of the store, and in what manner the 
entries in the [64] book were kept to show the total 
acquisition from the time of the inventory of April 
1 and the dispositions that were made, either by 
transfer or by sale by this particular inventory that 
they have previously sought to introduce in evi- 
dence. 

The Court: An edifice cannot be built simul- 
taneously, it must be brick by brick. 

Mr. Collett: Yes, but if the Court please, the 
thing to do is to lay the foundation. 
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The Court: The objection further goes to the 
weight or persuasiveness of the exhibit and not to 
its admissibility. Maybe other evidence will be more 
persuasive. The objection is overruled; exhibits 12 
and 13 are admitted. 

The Clerk: 12 and 13 admitted into evidence. 


(Whereupon the exhibits previously for iden- 
tification were received in evidence and marked 
Plaintiff’s Exnbits 12 and 18, respectively.) 


Q. (By Mr. Grupp): This book which I am 
holding, will you explain to the Court what that is; 
Plaintiff’s Exhibit 14 for identification. 

A. That is a book of accounts, 458 Geary Street, 
the store that was known as Joseph’s Liquor Store. 

@. When you say the book of accounts, what 
does that book contain specifically ? 

A. That contains everything, contains the ledger, 
it has the accounts receivable, accounts payable; 
it is a complete [65] accounting book. It is a double- 
entry system, has a check system. It is supposed to 
be one of the most efficient records in the liquor 
business. 

Q. That book also contains the journals? 

A. Yes, six. 

Q. Handing you Plaintiff’s Exhibit 14, Mr. 
Maroosis, I will ask you if that book was kept by 
you or someone under your direction for Joseph’s 
Liquor Store at 458 Geary Street up to the time 
that that business was sold to Tom DiMaggio? 
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Evem Y CS, Sil’. 

The Court: I don’t know what is going on. 
You gave him a double question and the alternative. 

Mr. Grupp: Might I restate the question ? 

Q. Mr. Maroosis, are there any other books, 
permanent records, that were kept for 458 Geary 
Street other than that document which you now 
hold in your hand, Plaintiff’s Exhibit 14 for iden- 
tification ? 

A. No need, this is complete in itself. 

The Court: That doesn’t answer the question. 

The Witness: No permanent records; this is the 
permanent record. 

My. Collett: Let us have the answer to the ques- 
tion, any other records kept. He said no permanent 
record. 

Mr. Grupp: I asked any other permanent rec- 
ords. We offer in evidence Plaintiff’s Exhibit 14 
for identification. [66] 

The Court: No question as to who kept this? 
He was asked whether he kept it or someone else 
kept it, and he said yes. 

Mr. Grupp: I asked, kept under his direction. 

The Court: I don’t know whether he kept it, 
or kept under his direction. 

Q. (By Mr. Grupp): Mr. Maroosis, will you 
tell us how that book was kept, and by whom? 

A. Well, in our operation we had a number of 
liquor stores and consequently we had two girls 
that were employed full time, one part time, but one 
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was the accountant that was kept full time. She 
invariably kept the books. 
And what was her name? 
Mrs. Woodward. 
Where is she now ? 
She is in the nut house. 
She isn’t with you any longer? 
No, she is not. 
Was she an accountant, did you say? 
Yes, sir. 
And how long did she work for you? 
Oh, for several years. 
How long? A. Five years. 
And were these records examined periodically 
by stant [67] accountants other than your regu- 
larly employed accountants ? A. Yes, sir. 
Q. And can you tell the Court who were these 
other accountants that examined these accounts? 
A. Andrews and John Forbes. 
The Court: It is now ten o’clock. I will inter- 
rupt this matter. 


,OODPOPOPOPOPO 


(Whereupon an adjournment was taken until 
1:00 p.m., Friday, November 18, 1949.) [68] 


Afternoon Session, Friday, November 18, 1949 
at 1:00 o’Clock 


The Court: All right, gentlemen. 
Mr. Grupp: Your Honor, I think counsel and 
I have arrived at an agreement which will expedite 
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the introduction of certain exhibits which we feel 
are necessary. 

The Court: All right, I am glad of that. 

Mr. Grupp: Counsel, I have explained I thought 
we had arrived at a more expeditious method of in- 
troducing the various exhibits, with the understand- 
ing the exhibits referred to will be introduced. We 
now offer in evidence Plaintiff’s Exhibit 14, which 
is the ledger book. 

Mr. Collett: No objection. 

The Court: Admitted. 


(Whereupon ledger book was marked Plain- 
tiff’s Exhibit No. 14 in evidence.) 


Mr. Collett: This is on the understanding, if the 
Court please, that there are certain of these records 
that are missing and he is going to admit they are 
missing. 

Mr. Grupp: That is not the ledger. 

Mr. Collett: I know, but the ledger isn’t part 
of the missing records—you told me you would 
stipulate that they were missing. 

Mr. Grupp: We will stipulate and admit that 
certain records, and the question will arise as to 
whether or not they [69] are part of the permanent 
records of the books, but there are certain addi- 
tional records that are at this time not available. 

Mr. Collett: We will state what they are. 

Mr. Grupp: May I go ahead with the statement? 
I will get to this. We now offer as plaintiff’s ex- 
hibit next in order a black looseleaf book which 
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purports to be a daily perpetual inventory, records 
covering the period of Joseph’s, commencing with 
March 31, 1944, and covers it to the closing date of 
that store, May 25, 1944. 

Mr. Collett: If your Honor please, this is sub- 
ject to the Court’s conclusion as to the materiality 
of it. They want to get it in. I have no doubt about 
its materiality, but I am not going to object to its 
going in. 

The Court: Just what is it? 

Mr. Grupp: Daily perpetual record from March 
31, 1944 to the closing inventory date, May 25, 1944. 

The Court: It is offered? 

Mr. Grupp: It is offered in evidence. 

The Court: It is admitted for what it is worth. 


(Whereupon the daily perpetual inventory, 
March 31, 1944, to May 25, 1944, was admitted 
into evidence as Plaintiff’s Exhibit No. 15.) 


Mr. Grupp: Incidentally, might the record show 
that the black book is the record of items—daily 
perpetual record of items other than whiskeys? [70] 

Mr. Collett: Correct. 

Mr. Grupp: We now offer a group of looseleaf 
pages similar to those contained in Plaintiff’s Ex- 
hibit 15, but in the whole this constitutes the daily 
perpetual inventory from March 21, 1944, to May 
25, 1944, of the whiskey in the same location, that 
is, Joseph’s, 458 Geary. 

Mr. Collett: No objection, subject to the same 
reservation, if the Court please. It is the month of 
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March and the period in question is prior to April 
1, and the period from May 25 to April 1 is not 
an inventory of any particular significance so far 
as the period involved in the course of the transac- 
tions prior to April 1. 

The Court: Exhibit 16 is admitted for what it is 
worth. 

(Whereupon group of looseleaf pages, in- 
ventory from March 21, 1944, to May 25, 1944, 
was admitted into evidence as Plaintiff’s Ex- 
hibit 16.) 


Mi. Grupp: We now offer a group of sheets 
which is a recap of the daily sales of Joseph’s, 458 
Geary Street, from the date the store opened in 
October, 1941, to the date the store was sold, May 
25, 1944. 

Mr. Collett: If the Court please, again counsel 
states it is a recap from daily sales, and I make the 
observation that the best record is the record of 
daily sales that they made the recap from, that is, 
some other record from which it is made. I am 
not going to object to it, but for whatever it might 
be [71] worth. 

The Court: Is Exhibit 17 offered? 

Mr. Grupp: Yes. 

The Court: Admitted for what it is worth. 


(Whereupon recap of daily sales of Joseph’s, 
October, 1941, to May 25, 1944, was admitted 
into evidence as Plaintiff’s Exhibit 17.) 
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Mr. Grupp: The group of documents which I 
will next offer are—what are they, Mr. Maroosis? 

Mr. Maroosis: April, May, June, July, August, 
September, October, November. 

Mr. Grupp: The group of memorandum sheets 
which we are next offering, your Honor, as plain- 
tiff’s exhibit next in order is a record of daily 
sales 

The Court: Just a minute. Record of daily 
sales? 

My. Grupp: Record of daily sales from the date 
the store was opened. 

The Court: From what date? 

Mr. Grupp: That would be October, 1941. I 
don’t remember the exact date. 

The Court: All right, that was what date? 

Mr. Grupp: That was the date of the taking 
of the inventory on April 31, 1944. 

The Court: Apri 31? 

Mr. Grupp: Jam sorry, March 31. That is 1944. 
And in [72] offering these, and with reference to 
the missing documents, at a conference which was 
held yesterday afternoon in Mr. Collett’s office we 
have been advised by some of the government men 
that early in January of this year they were pres- 
ent in Mr. Maroosis’ office and examined these 
documents which now are offered as Plaintiff’s Ex- 
hibit 18; that there were at that time in existence 
certain of the documents which are now found 
missing. We have offered, and make this offer at 
this time, that if the government men will testify 
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that they examined such documents and took notes 
from them and had their recaps of them, we will not 
object to their being introduced in evidence. 

The Court: In other words, Exhibit 18 for iden- 
tification has missing portions? 

Mr. Grupp: As I understand from Mr. 
Maroosis—I think the records will bear this out— 
with the exception of one on November all of the 
1943 records are missing. 

The Court: All of 1943 except October and No- 
vember are missing? 

Mr, Grupp: That is right. 

The Court: Any other portion of this period 
missing from October, 1941, to March 31, 1944? 

Mr. Grupp: None that we know of. 

The Court: All of 1948 except October and No- 
vember is missing ? 

Mr. Grupp: That is right, and he states some 
of the dates [73] that are missing, the government 
men said they saw the books in Mr. Maroosis’ 
possesion and that they took an audit of them, or 
examined them, made notes from them, and we have 
offered that we can—that we knew they were in 
existence then and they have evidently been mis- 
placed. We have made a search for them. I don’t 
know whether Mr. Collett will have any objection 
to my making this statement. We do know that 
these books have been moved from Joseph’s to the 
Fillmore Street store; that thereafter the records 
were again moved, and Plaintiff’s Exhibit 18 con- 
stitutes the records which are considered perpetual 
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records in view of the fact that they are really 
notations of a clerk and a basis which Mr. Maroosis 
states was for him to check on clerks to determine 
the sales principally of bottled goods and don’t in 
the main contain any reference to sale of case goods 
lots. 
The Court: Then you are offering such in evi- 
dence ? 
Mr. Grupp: We are offermg such in evidence, 
your Honor. 
Mr. Collett: No objection. 
The Court: Exhibit 18 is admitted for what it is 
worth. 
(Whereupon memorandum sheets, October, 
1941, to March 31, 1944, were admitted into evi- 
dence as Plaintiff’s Exhibit 18.) 


Mr. Collett: I might state that counsel may 
examine any witnesses he has to explain the answers 
of those books. 

Mr. Grupp: We now offer as plaintiff’s exhibit 
next in order a looseleaf binder containing sheets 
and explain that these [74] sheets report the daily 
perpetual inventory—no, report the daily sales, 
starting with April 3, the first date this store was 
opened under Mr. Maroosis’ own management. 

The Court: What year? 

Mr. Grupp: 1944, through May 24, 1944, at 
which time—that was the last time the store was 
operated by Mr. Maroosis. We offer that in evi- 
dence. 

The Court: May it be admitted? 
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Mr. Collett: Subject to the same reservation. 
The Court: Yes. Exhibit 19 may be admitted 
for what it is worth. 


(Whereupon looseleaf binder of daily sales, 
April 3, 1944, to May 24, 1944, was admitted 
into evidence as Plaintiff’s Exhibit 19.) 


Mr. Grupp: Myr. Maroosis points out these tapes 
are part of Plaintiff’s Exlnbit 18, and without these 
this book wouldn’t make much sense. 

The Court: In other words Exhibit 18 is ad- 
mitted with added machine tape? 

Mr. Grupp: Yes, sir. If you want to check these 
it will save us a lot of work. 

Mr. Collett: This is the first time we have seen 
anything about these tapes, if the Court please. 

The Court: The tapes will only be binding if 
they are accurate. [75] 

Mr. Collett: That is true. 

Mr. Grupp: They have been checked against the 
additions in the books. Now, if Mr. Collett will 
permit me, I would like to make this explanation 
to the Court again in an effort to expedite. As I 
understand, Plaintiff’s Exhibit 18 is a recap of the 
daily sales of this store taken from the register 
of the store. 

The Court: Let’s see. You say Exhibit 18 is a 
recap of the record of daily sales—is that what you 
eall it? 

Mr. Grupp: I think we are muddled on this 
exhibit. 
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The Court: Exhibit 17 was stated to me as a re- 
cap of sales. 

Mr. Grupp: That is correct. It is 17, your 
Honor. 17 is a recap of the daily sales of this store 
from the beginning of the operation of Joseph’s by 
Mr. Maroosis and Mr. Kosloff through May 24, 1944, 
and contains a record of all the daily sales, and 
from that Plaintiff’s Exhibit 17 the daily perpetual 
inventory represented by Plaintiff’s Exhibit 15 and 
Plaintiff’s Exhibit 16. 

The Court: They were based on Exhibit 17, is 
that what you are telling me, Exhibits 15 and 16? 

Mr. Grupp: That is right. The Plaintiff’s Ex- 
hibits 18 and 19 were kept in the manner as repre- 
sented by these loose individual books and bound 
periodically as part of Plaintiff’s Exhibit 18 as 
just ordinary loose composition books, like, [76] 
except they are a little longer and in some instances 
the covers are torn on those books, and they are 
bound into the black volumes which are a portion of 
Plaintiff’s Exhibit 18. Those records are notations 
by the clerk of individual sales as he makes them, 
with the exception that in most instances case goods 
were not listed thereon. 

Mr. Collett: Just a moment, I don’t want to get 
confused. You state that this inventory—this only 
begins March 25, of 1944, then goes after April 1, 
this so-called running inventory? 

Mr. Grupp: That is right. 

Mr. Collett: That is only from May 25—March 
29 
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The Court: I have got it March 31 to May 25. 

Mr. Grupp: That is right, March 31 to May 25, 
is represented by Plaintiff’s Exhibits 15 and 16. 

Mr. Collett: But then you have put all this Ex- 
hibit 17 and stated that it was based upon this in- 
ventory, whereas these go back from March 31 
all the way to November 1, a period which is not 
covered, and you don’t have any of those for that 
period. 

Mr. Grupp: Let me restate it, if I may. Plain- 
tiff’s Exhibit 17 1s a recap of daily sales and goes 
clear back to the opening operation of this store. 
It includes a recap of sales. 

The Court: Counsel, as I understand it, the con- 
tents of [77] that Exhibit 15 and Exhibit 16 are 
based on that portion of Exhibit 17 as is found be- 
tween March 31 and May 25 in the year 1944? 

Mr. Grupp: That is correct. 

Mr. Collett: The only thing I don’t understand 
is that the periods are entirely different. One is 
from April 1 to May 25 and the other prior to 
April 1. 

The Court: No, one is from October, 1941, to 
May 25, 1944. That is stated to me. The other is 
only a few months of that period. 

Mr. Grupp: That is right. October 17, accord- 
ing to the statement, covers the whole period, and 
exhibits 15 and 16 cover a small portion of that full 
period. 

Mr. Grupp: That is right. 

The Court: And the portion they cover is the 
portion merely beginning April 1. 
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Mr. Collett: That is correct. | 
The Court: All right. 
Mr. Grupp: Will you take the stand? 


NICK W. MAROOSIS 


resumed the stand, previously sworn. 


Direct Examination 
(Continued ) 
By Mr. Grupp: 


Q. Now, Mr. Maroosis, calling your attention to 
plaintiff’s exhibit 18, I will ask you if those docu- 
ments [78] or any of them form a part of your per- 
manent bookkeeping records? A. No. 

Q. Will you explain to the court just why they 
were kept? 

A. The record was kept by the clerk. When 
the clerk made a sale of bottled whiskey he wrote 
down the sale and rang it into the cash register. 
At night the tape was taken from the cash register 
and the book checked from the tape of the cash 
register, and if the tape checked, the entry of the 
eash register plus any additional sales were put 
into a permanent record in the form of this exhibit. 

Q. You are pointing to an exhibit? Is that this 
exhibit 17 you refer to? A. Yes, sir. 

Q. Do the entries in plaintiff’s exhibit 18 for 
any given day constitute the entire sales of the store 
on that given day? 

A. In most cases it does. 

Q. Does it include the case sales? 
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A. In some cases it does not, and where there 
are case sales it wouldn’t include large case sales. 

Q. Incidentally, those records referring to plain- 
tiff’s exhibit 18, were they kept at your direction? 

EeneNO. 

Q. At whose direction were those kept? 

A. That was the policy. [79] 

The Court: Which exhibit wasn’t kept at your 
direction? Exhibit 18? 

Mr. Grupp: Exhibit 18, your Honor, yes. 

A. It was the policy of the store, I mean the 
policy of doing business and checking merchandise. 

Q. (By Mr. Grupp): Who was in charge of 


the store? A. Mr. Kosloff. 
Q. He was in charge of that store from the open- 
ing date? 


A. He was in charge of that store from the open- 
ing date of 1941 until April 1, 1944, at which time 
I took physical control of the store, on April 1, 
1944. 

The Court: He was in charge of the store from 
what date? 

A. I believe it was October, 1941, until April 1, 
1944, I believe. 

The Court: How do you spell his name? 

A. K-o-s-l-o-f-f. 

Q. (By Mr. Grupp): Now, Mr. Maroosis, plain- 
tiff’s exhibits 15 and 16, were those kept under your 
direction ? A. Yes, sir. 

Q. Is that system a part of the same system you 
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have always used in your store, now use in your 
other store? A. Yes. 

Q. That is known as what? 

A. The daily perpetual inventory system or con- 
teal: 

Q. Jam going to hand you plaintiff’s exhibit 16, 
in evidence, and I am also going to hand you plain- 
tiff’s exhibit 19 in [80] evidence. A. Yes, sir. 

Q. Are either of these exhibits dependent upon 
the other? 

The Court: 16 and 19? 

Mr. Grupp: Yes. 

A. Are they dependent upon each other? 

Mr. Grupp: Yes. 

A. Well, this is dependent on this. 

Q. When you say ‘‘this,’’ will you refer to the 
exhibit number ? 

A. Exhibit 16 is dependent upon the exhibit 
No. 19. 

Q. All right, now will you explain to the Court 
just how that refers? 

A. The sale is made here, for example—we will 
say that there are two bottles, fifths, of Three Rivers 
sold, and on during the day there are two more 
bottles sold, and later on there are two more bot- 
tles sold, and so forth. 

Q. You are taking a given date? 

A. Any day. Then at the end of the day these 
are totaled up, the Three Rivers would be totaled 
up by the girl in the office, and then she would turn 
to the book that has Three Rivers 
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Mr. Collett: Just a minute, so that we will un- 
derstand this. Plaintiff’s exhibit 16 has a page for 
every type of liquor or whiskey or any other liquor 
you have? 

A. It has one sheet for everything in the store, 
ineluding gum, candy, cigarettes, and everything. 

Q. (By Mr. Grupp): Three Rivers Whiskey is 
on the sheet? A. Yes. 

Q. You are referring to plaintiff’s exhibit 19. 
When they find sales of Three Rivers on plaintiff’s 
exhibit 19, they are entered here? 

A. Entered and subtracted from the total inven- 
tory on exhibit 16. I can explain it better this way: 
If we have some merchandise—let’s say in this par- 
ticular instance Three Rivers, we had on hand on 
April 1, 1944, 3256 bottles, then on April 3 there 
were 46 bottles sold. Jf you will count the number 
of bottles sold on April 3 you will find a total num- 
ber of 46. Then the girl subtracts 46 from 3256 
and gets 3210, and on April 4 there were 13 

Q. (By Mr. Grupp): You can stop there. In 
other words, you can tell by looking at your per- 
petual inventory sheet the exact number of any 
given liquor at any given date? 

A. That is correct. 

Mr. Collett: If the Court please, I haven’t ob- 
jected, but I seriously question the materiality of 
all this as it is taking a good deal of time, and it 
is for this period of April 1. The records speak 
for themselves as to what he did. 
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The Court: Of course I am anxious for you to 
get through, with proper concern for the interests 
of the respective clients. You can spend a lot of 
time that doesn’t help either the client or me. [82] 

Mr. Grupp: I think counsel will stipulate, your 
Honor, that the check which I now offer as plain- 
tiff’s exhibit next in order may be admitted. 

The Court: Exhibit 20 is a check? 

Mr. Grupp: For $750, made payable to the State 
Board of Equalization, and is the check which paid 
the additional tax based on the state audit on 96.41 
percentage of gross sales, being distilled spirits. 

Mr. Collett: No objection. 

The Court: Exhibit 20 is admitted. 


(Whereupon check for $750 was received in 
evidence and marked plaintiff’s exhibit No. 20.) 


Mr. Grupp: We now offer in evidence, and I 
don’t think there will be any objection to this, as 
the next in order (that is, plaintiff’s exhibit 21), 
which is a copy of the audit of the State Board 
of Equalization, and discloses the method in which 
they arrived at their calculation to the total amount 
of distilled spirits sold from July 1, 1943, to May 
25, 1944, was 96.41 per cent of the gross sales of the 
store in question. 

Mr. Collett: You are offering the document for 
evidence. The document speaks for itself. I object 
to counsel’s statement as to what it might be. No 
objection to the document, it is to his statement as 
to what it might be. 
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Mr. Grupp: I said it purported to be. 
The Court: Exhibit 21 admitted. [83] 


(Whereupon the audit of State Board of 
Equalization was received in evidence and 
marked Plaintiff’s exhibit 21.) 


Mr. Collett: If the Court please, I don’t want 
to delay, but counsel has a whole buneh of cor- 
respondence here. I don’t know why he is seeking 
to introduce all these documents. If there is any 
question about them, I want to save the time of the 
Court, but it is possible—offhand it doesn’t seem 
to me they are particularly material. 

The Court: Suppose we take a five-minute re- 
cess and you and counsel informally talk about 
them. 

Mr. Collett: I would like to do that. 

Mr. Grupp: I thought you had already seen 
these. 

The Court: Court will be recessed for five min- 
utes and you can talk about them as much as you 
please. 

(Brief recess. ) 


The Court: Is this to be exhibit 22? 

Mr. Grupp: I offer a letter of July 12, 1945, 
from Mr, Maroosis to the Alcohol Tax Unit, as 
plaintiff’s exhibit 22, letter requesting appointment. 

The Court: Any objection? 

Mr. Collett: No objection. 

The Court: Admitted. 
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(Whereupon letter of 7/12/45, Maroosis to 
Aleohol Tax Unit, was received in evidence 
and marked plaintiff’s exhibit No. 22.) [84] 


Mr. Grupp: We next offer for identification, first, 
as plaintiff’s exhibit 23, the reply of the Alcohol 
Tax Unit to Mr. Maroosis setting date for a con- 
ference. 

(Whereupon letter of Alcohol Tax Unit to 
Mr. Maroosis was marked plaintiff’s exhibit 23 
for identification. ) 


The Court: Is there any objection? 
Mr. Collett: No objection. 
The Court: Admitted. 


(Whereupon letter from Alcohol Tax Unit 
to Maroosis was received into evidence as plain- 
tiff’s exhibit 23.) 


Mr. Grupp: We next offer in evidence as plain- 
tiff’s exhibit next in order, for identification, a let- 
ter from Mr. Maroosis to Mi. J. H. Maloney, who 
is district chief of the Alcohol Tax Unit, confirming. 

The Court: No objection? 

Mr. Collett: No objection. 

Mr. Grupp: ‘This letter confirms the appoint- 
ment. 

The Court: Exhibit 24 admitted. 


(Whereupon letter from Maroosis to J. H. 
Maloney confirming appointment was admitted 
into evidence as plaintiff’s exhibit 24.) 


James G. Smyth 143 


(Testimony of Nick W. Maroosis.) 

Mr. Grupp: We next offer as plaintiff’s exhibit 
next in order Mr. Maloney’s reply confirming date 
of July 31, 1945, as the time for the appointment 
with Mr. Maroosis. 

Mr. Collett: No objection. [85] 

The Court: Exhibit 25 admitted. 


(Whereupon letter from J. H. Maloney to 
Maroosis confirming date of appointment was 
admitted into evidence and marked plaintiff’s 
exhibit 25.) 


Mr. Grupp: We now offer in evidence a letter 
to the Alcohol Tax Unit with an inclosure therein, 
a copy of the audit of the State Board of Equali- 
zation, showing how the 96.41 figure was arrived 
at, dated November 9, 1945. 

Mr. Collett: No objection. 

The Court: Admitted. 


(Whereupon letter of 11/9/45 to Aleohol Tax 
Unit was received in evidence and marked 
plaintiff’s exhibit 26.) 


The Court: ‘This letter is from the State Board 
of Equalization ? 

Mr. Grupp: No, this letter is from Mr. Maroosis’ 
accountant to the Alcohol Tax Unit inclosing for 
their examination the State Board of Equalization 
audit showing how the 96.41 percentage was ar- 
rived at. We next offer the letter from the Treas- 
ury Dept. to Mr. Maroosis dated February 15, 1949, 
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rejecting his claim for refund which was made for 
this assessment how in question. 

The Court: Exhibit 27 offered. 

Mr. Collett: No objection. 

The Court: Admitted. 


(Whereupon letter of 2/15/49, Treasury 
Dept. to Maroosis, was admitted into evidence 
and marked plaintiff’s exhibit 27.) [86] 


Mr. Grupp: Incidentally, I note that on the back 
of plaintiff’s exhibit 25 there are some penciled 
notations which I presume were not on the original, 
and I would like to question him. 

Q. Mr. Maroosis, I hand you plaintiff’s exhibit 
25. I note some penciled notations on the back. Do 
you know whose handwriting that is? 

A. It is my handwriting. 

Q. Do you know when those notations were 
made ? 

The day following the appointment. 

The appointment referred to in that letter? 
Yessir. 

When was that appointment, Mr. Maroosis? 
. LI don’t remember. Apparently August 7 at 
3:00 o’clock. 

Q. What year? A. 1945. 

Q. Do those notations on the back recall to you 
who was present at that conference? 

A. Yes, I was supposed to see a Mr. Colliton, 
but I have ‘‘Mr. Colliton not in.’’ Apparently I 
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saw Mr. Ed Ruark, and I have the notation that he 
was the senior inspector. 

Q. You had a conference with him at that time? 

A. Yes, sir. 

Q. I will ask you this question, Mr. Maroosis: 
Were you at any time called into conference with 
the Alcohol Tax Unit [87] inspectors or examiners 
and physically you did not attend or refused to 
attend ? 

A. Never. I have never. They refused me sev- 
eral times to give me hearings, though. 

Mr. Grupp: You may cross-examine. Oh, there 
* is one other question: 

Q. Mr. Maroosis, in plaintiff’s exhibit 6, which 
has been identified as the Alcohol Tax Unit sales 
audit and basis of the sales assessment, which was 
subsequently changed, I note in that audit the fol- 
lowing language, ‘‘T’axpayer’s distilled spirits sales 
used his estimate of distilled spirits, being 86 per 
eent of total sales.’’ A. Yes, sir. 

Q. I will ask you if you ever gave that estimate 
to the inspectors. 

A. Mr. Hedrick asked me 

Q. Just answer yes or no first. A. Yes. 

Mr. Collett: Just a minute. 

Mr. Grupp: I was reading from here, counsel 
(indicating). I read this language. 

@. Your answer was yes, was it, Mr. Maroosis? 

femeeres, Sir. 

Q. Well, do you know approximately when that 
was? A. No, I don’t remember. [88] 
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Q. Do you know to whom you made that esti- 


mate? A. To Mr. Hedrick. 
Q. It was before, however, this first assessment 
was levied against you, was it? A. Yes, sir. 


Q. Do you know who was present besides Mr. 
Hedrick and yourself at that time? 

A. No, I don’t. 

Q. Where did that conversation take place? 

A. I believe it was at California and Fillmore. 

Q. Will you tell the Court what you said at that 
time ? 

A. My. Hedrick asked me what I thought the 
percentages would be of distilled spirits on 451 
gallons, and I told him I didn’t know, however, I 
thought it would be somewhere around 86 per cent, 
because that is what the State Board determined 
for audit prior to the time I told him. 

Q. In other words, your 86 estimate was based 
on a prior audit by the State Board of Equalization ? 

Aes: 

Q. Did you give that figure to Mr. Hedrick? 

A. I did, yes, sir. 

Q. Now, after you received the audit from the 
State Board of Equalization, which is attached to 
plaintiff’s exhibit 9, which changed that figure from 
86 to 96.41, did you communicate that information 
to Mr. Hedrick? [89] A. Yes, sir. 

Q. How did you so communicate that informa- 
tion? 

A. Well, I believe that we had a meeting after 
that down at their office on Battery Street, 535 Bat- 
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tery, or somewhere down there, and I so advised 
them, along with my accountant, that those were 
now the facts and they refused to acknowledge them 
at all. 

Q. Who is F. T. Andrews Company? 

A. They are a firm of accountants. 

Q. I notice on November 9, 1945, F. T. Andrews 
Company wrote (plaintiff’s exhibit 26) a letter to 
the Alcohol Tax Unit advising them: 


‘‘Gentlemen: 

‘‘Inclosed is a copy of letter addressed to Mr. 
Maroosis and Mr. Kosloff from the State Board of 
Equalization, together with copy of audit of retail 
package sales, distilled spirits a 

Was that letter sent after your conversation with 
Mr. Hedrick? A. Yes. 

Mr. Grupp: You may cross-examine. 


Cross-Examination 
By Mr. Collett: 


Q. You stated—exhibit 1, please 

Mr. Grupp: Pardon me, counsel, I do want to 
make this statement. We are sort of negotiating 
on a certain stipulation, your Honor, with reference 
to certain figures here, and [90] I have refrained 
in my direct examination of Mr. Maroosis from 
going into the questions which are not subject of 
that stipulation. Might it be understood if that 
stipulation is not signed—we are now considering 
it—that I may question this witness further on this 
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matter referred to in that stipulation if it isn’t 
agreed upon? 

Mr. Collett: Well, I think we had better con- 
elude that matter. This stipulation was presented 
to me in this form, if the Court please, just before 
the Court was in session, and it is a penciled nota- 
tion preparation, but there are a couple of mat- 
ters 

The Court: You may look at it. In other words, 
the Court is at ease, which means you counsel may 
talk to each other and there will be no part of it in 
the record and the reporter will keep no notes of 
what is said. 

(Discussion of counsel off the record.) 


The Court: All right, we are back on the record. 

Mr. Grupp: Your Honor, I would like to offer 
a stipulation between respective counsel for the 
parties in this action, entered into in writing, and 
I would like to read the stipulation into the record. 

The Court: I don’t know why if you have it. 
Why not just file it? 

Mr. Grupp: I did want to file it. 

The Court: It is filed as part of the trial. [91] 

Mr. Grupp: Thank you. 

The Court: Stipulation agreed to and admitted. 

Mr. Grupp: I will ask counsel—and I will finish 
in one more moment—as I walked over to the 
counsel table a moment ago I found one of my ex- 
hibits which I intended to offer and didn’t. I do 
want to offer for identification at this time this 
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file—this was among your papers, Mr. Collett, but 
I know I left it there. I will have the witness 
identify it. It is being offered as exhibit 28. 


(Whereupon document was marked plain- 
tiff’s exhibit 28 for identification. ) 


Q. (By Mr. Grupp): Mr. Maroosis, this file, 
which is plaintiff’s exhibit 28 for identification, can 
you explain what that file purports to be? 

A. Well, when the state made our audit and 
assessed us for an additional $750 I instructed my 
accountant to start checking, and she took every 
bottle that was sold from the period in question and 
checked it and found the percentages that the State 
Board had arrived at to be reasonably correct. 

Q. And the tax which was paid, the $750 check, 
plaintiff’s exhibit 20 in evidence, was that paid 
subsequent to that audit? A. Yes, sir. 

Mr. Grupp: Now I think I have finished. 

Mr. Collett: Aren’t you going to offer it? 

Mr. Grupp: I offer it. [92] 

Mr. Collett: If 1 may examine the witness on 
voir dire? 

The Court: You may. 

Q. (By Mr. Collett): Mr. Maroosis, this check 
of Mrs. Woodward you say is a check on every 
bottle ? A. That is correct. 

Q. For what period? 

A. For the period in question there. 

Q. Well, from here can you tell what period is 
in question ? 
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A. I think the period that was in question was 
January—was July 1, 1944, until May 25 when the 
store closed. 

The Court: July 1, 1944? 

A. July 1, 1944, yes, sir, until May 25, 1945. 

Mr. Grupp: I think the record shows it was 
1943, your Honor. 

A. 1943, excuse me, that is right. What’s the 
matter with me? 

Q. (By Mr. Collett): This is a bottle by bottle 
check from July 1, 19438, to May 25, 1944, you said, 
is that right? A. Yes, sir. 

Q. Will you show me where there is a bottle by 
check for the month of December, 1943? 

A. I have to get the rest of the records, the 
rest of the sheets. I mean, what they do—let me 
explain. 

Q. Just look at all the exhibits, and if you will 
show me from where you get the bottle by bottle 
check in December, 1943. 

A. It is very simple: Here it says whiskey first, 
1, 44— [93] meaning 1/1/44 to 3/31/44, and if you 
will look at it, evidently on one day you will find 
of the three months’ period—sold 13 bottles of 
Johnny Walker during 1944, total 56 bottles of 
Johnny Walker 

The Court: Just a minute, we are spending a 
lot of time. 

A. It is very simple. It explains itself. 

The Court: Just read that question, Mr. Re- 
porter. 
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A. Yes, sir. If counsel will please count the 
number of bottles of Johnny Walker. 

Mr. Collett: If the Court please, this is January 
to March, 1944. 

A. That is what this is. 

Mr. Collett: JI submit, if the Court please, the 
witness be instructed to answer the question. 

The Court: JL am told something is very simple. 
It is indicated to me now it is very simple if I want 
to count all the bottled goods—a tremendous effort. 
Offhand that doesn’t appear simple to me. 

Mr. Grupp: I think, for the period it covers, 
your Honor. 

The Court: If that is a fact it is very simple, 
he should be able to show in that particular check 
sheet what applies to December of 

Mr. Grupp: I think the witness is mistaken in 
the dates, your Honor. [94] 

The Court: ——of 1948, rather than to tell 
counsel if he will look at all the other files and 
eheck through and count bottles he will find what 
he did was right. 

Mr. Grupp: Your Honor, I think the last ex- 
hibit offered—— 

Mr. Collett: If the Court please, the witness was 
asked a question and I would like to have the wit- 
ness testify, not counsel. 

The Court: Yes. If the witness can point out— 
I mean, the Court ultimately has to be helped. If 
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the witness can point out in this exhibit for iden- 
tification, No. 28, where it shows what bottles were 
sold in December, 1948, I would like to have him 
do it. 

A. This is not 1948, it is from 1/44 on to 7/31/44. 
This is a subsequent period to determine the per- 
centage of distilled spirits. 

The Court: I was told a while ago it was from 
July 1, 1943. Now you tell me it doesn’t include 
nent 

A. No, it doesn’t. 

@. What does it include? 

A. It includes the period from January 1, 1944, 
until March 31, 1944, inclusive. 

Mr. Collett: I object to its introduction in evi- 
dence on the ground it is irrelevant and immaterial, 
doesn’t cover the period which the witness stated 
it would cover, and offers nothing to the Court by 
way of evidence. [95] 

Mr. Grupp: Your Honor, I think possibly the 
mistake is mine. I did get a little confused as to 
the dates. I would like to make the offer again. 
IT suggest counsel’s objection at this time be sus- 
tained so that the record will be kept straight. 

The Court: All right, objection sustained. 


Direct Examination 
(Continued ) 
By Mr. Grupp: 
Q. Mr. Maroosis, in checking the State Board 
audit, can you explain to the Court just what steps 
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were taken by you or your accountants under your 
direction to check the State Board audit? 


ime Yes, sir. 
Q. Of July 1, 1948, to May 25, 1944. 
A. Yes, sir. 


Mr. Collett: If the Court please, I object to the 
question. He has already been asked and has an- 
swered that the Board—that the bottle by bottle 
eheck was made by his accountant at the time, Mrs. 
Woodward, and he testified it covered the period 
from July 1, 1948, to May 25, 1944, and there was 
a confirming audit made by the State of California 
covering the same period. 

The Court: I recognize that. He also stated at 
the beginning and insisted for a while that it cov- 
ered the period from July 1, 1948, to May, 1945; 
but he has corrected that, and the Court have to 
keep something out because the witness was too 
certain and mistakenly certain. Objection over- 
ruled. [96] 

Q. (By Mr. Grupp): Let me ask you the ques- 
tion, what steps were taken? 

A. ITIimmediately asked Mrs. Woodward to check 
the audit and percentages, and she went through 
the same steps that the State Board of Equalization 
went through, meaning she checked the purchases 
as against the sales, and that is inclusive of beer, 
wine, tobacco, and other merchandise other than 
distilled spirits. Then for further and conclusive 
evidence and proof, she took the period from Janu- 
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ary 1, 1944, until March 31, 1944, and took the 
entire breakdown, which includes every package 
of cigarettes and every bottle of beer and everything 
that was sold in the store for that entire period. 

Q@. When you say ‘‘entire period,’’ so we won’t 
have that misunderstanding again 

A. January 1, 1944, until March 31, 1944. 

Mr. Collett: If the Court please, I don’t want 
to be confused myself. We have language that is 
used here referring to ‘‘entire period.’’ The entire 
period 

The Court: He has made that clear. It is the 
entire three-month period. 

Mr. Collett: My point is that the entire period 
in question is the period July 1, 1948, to May 28, 
1944. 

The Court: I realize that. The entire period 
that she checked is only a portion of the entire 
period of the State’s audit. I recognize that. It 
is a fraction. [97] 

Q. (By Mr. Grupp): Mr. Maroosis, the audit, 
or this check which you explained, was done by 
Mrs. Woodward where every item in the store was 
sold—every item in the store sold was checked and 
a computation reached as to percentage of gross 
distilled spirits, was that represented by plaintiff’s 
exhibit 28 for the three-month period? 

A. Yes. 

Q. As to the period from July 1, 1943, through 
May 25, 1944—that is up to the date it was sold, 
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now—was there any other audit done than this, or 
any other check ? 

A. Yes, they checked the purchases against the 
sales. 

Q. Checked all the purchases against the sales? 

A. Yes, sir. 

@. And in doing that—I hand you plaintiff’s 
exhibit 21. Will you identify that? What is plain- 
tiff’s exhibit 217? 

A. This is the check for the period 6/30/43. 

Mr. Collett: I object. That document is in evi- 
dence and speaks for itself. 

The Court: It is the copy of the audit of the 
State Board of Equalization, is what is was of- 
fered as. 

Mr. Grupp: That is right. That is the check 
that was made against it. 

Mr. Collett: He hasn’t testified to that. 

Q. (By Mr. Grupp): If you remember 

Mr. Collett: The document speaks for itself. It 
is in [98] evidence. 

Q. (By Mr. Grupp): Mr. Maroosis, at the time 
Mrs. Woodward checked for the entire period, did 
she check against the audit of the State Board of 


Equalization ? AY See ssh 

Me Ts it exhibit 21? ix. es icine 

Q. This period, then, was a recheck of the 
period? A. Yes. 


Mr. Grupp: We will reoffer plaintiff’s exhibit 
28 as plaintiff’s exhibit next in order. 
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Mr. Collett: May I have one question on voir 
dire? 

The Court: All right. 

Q. (By Mr. Collett): Mr. Maroosis, did Mrs. 
Woodward examine the same records that were 
made available to the State Board of Equalization ? 

A. Naturally. 

@. Were there any other records made available 
to the State Board of Equalization ? 

A. All the records were made available to the 
State Board of Equalization. 

Q. All the records? And the records that were 
made available to the State Board of Equalization, 
did they include the daily sales sheets for December 
of 1948, July of 1943, August of 1943, and Septem- 
ber of 1943? [99] A. I imagine so. 

Q. Did they or did they not? 

A. I don’t know. I said I imagine so. 

Q. Why don’t you know? 

Mr. Grupp: We will submit that question is 
argumentative. 

The Court: It is cross-examination. Overruled. 
You may answer. 

A. I already answered it. I imagine so, as the 
records were there and they had them available. 
That is five years ago, or four years ago, your 
Honor. There is no reason why they shouldn’t have 
been examined. There would be no reason why they 
wouldn’t be. We have the most efficient record 
system in the United States of any liquor store. 
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Q. (By Mr. Collett): Mr. Maroosis, did Mrs. 
Woodward, in the calculation of this check, have 
available to her the daily sales sheet for the month 
of December, 1943, months of September, August, 
July? 

A. Right here are the ones she checked. They 
are right there (indicating). 

Q@. They are? The only records she checked are 
there, and the only ones the State Board of Equali- 
zation checked ? 

A. She checked them all. I said she checked 
the same sheets as the State Board, as of purchases 
against sales. She took a further check. 

Mr. Collett: J don’t believe my question is very 
difficult. The witness has shown a very meticulous 
and detailed knowledge of the process whereby he 
started to conduct his bookkeeping from April 1. 
He has indicated a detailed familiarity with the 
bottle by bottle sales from January 1 to March 
31, 1944. Now when we come to that period in 
which he doesn’t have the books, he knows whether 
books, whether those books were checked, and I 
believe 

A. Your Honor, those were not permanent rec- 
ords. 

Mr. Grupp: Just a minute. 

The Court: Just a minute, Mr. Plaintiff, you 
are not to make any statement except if you are 
asked a specific question. 

A. Yes, sir. 
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The Court: Your volunteered expression might 
be stricken out. 

My. Grupp: Your Honor, I would point out to 
the Court that in the questions and in the manner 
of questioning counsel has engaged in suppositions 
and assumed something not in evidence. 

The Court: The questions of counsel for the 
defendant were entirely proper. 

Mr. Grupp: Might I point out that the audit 
which is in evidence here of the State Board of 
Equalization did not purport and does not purport 
to be an audit of item by item sales of this estab- 
lishment. It is an audit or purchases, as [101] the 
witness testified, against sales and does not intend— 
we do not intend to convey to the Court that the 
State Board of Equalization in its audit conducted 
a minute, detailed study of every item sold. 

The Court: Well, just a moment. I am inter- 
ested in one thing. There was an expression, I 
think yesterday morning, that apparently conveyed 
a meaning, but it was very close to an expression. 
I will ask the witness now, where is Mrs. Wood- 
ward? 

A. She has had a change of life, your Honor. 
The woman is not well. 

The Court: Well, where is she? 

A. I do not know. The last time I heard she 
was in a—— 

Mr. Grupp (Interposing): I can ascertain that. 

The Court: Just a moment. Answer is, the last 
time you beard 
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A. Her husband told me that apparently they 
had to put her in an institution. 

The Court: Exhibit 28 is offered. I am not too 
sure that it will be any help to me. It will be ad- 
mitted for what it is worth. If exhibit 28 is only 
to be of help to me if J have to go through all the 
records, of course I will pay no attention to it. If 
I can go through all the records and arrive at exhibit 
28, and only arrive at exhibit 28 by going through 
all the records, I will do it independently. Exhibit 
28 is admitted for what it 1s worth, if anything. 
Objection overruled. [102] 


(Whereupon document previously marked 
for identification was admitted into evidence as 
plaintiff’s exhibit No. 28.) 


The Court: Any further direct examination ? 
Mr. Grupp: No further direct examination. 
The Court: All right, cross-examine. 


Cross-Examination 
By Mr. Collett: 


Q. Mr. Maroosis, daily sales sheet for January 
1 to March 31 which you have referred to that Mrs. 
Woodward made, the bottle by bottle check, can you 
tell me the total sales as shown on the three months 
on that? A. Yes, sir, I believe I can. 

Q. What is it, Mr. Maroosis? A. $9440.61. 

The Court: Total sales of what? Everything? 

A. I don’t know, your Honor. 
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The Court: The total sales, $9,000 what? What 
was that figure you gave me? 

A. Jam not sure, your Honor. No, I don’t be- 
lieve that is the total, no, that is not the total, vour 
Honor. That is the total from February 25 on. 
I don’t have the total for that. I can get it out of 
the other exhibit, I believe. 

Q. (By Mr. Collett): Have you anything, any 
tape or any addition on the daily sales which you 
stated Mrs. Woodward ran a bottle to bottle check 
on, showing the total value—the total sum of your 
sales during the period January 1 to March 31? 

A. Yes, sir; if you give me the balance of the 
exhibits, the one that was just introduced. 

The Court: You mean exhibit 28? 

A. The last exhibit. Thank you. The total in 
whiskey sales for that period was $24,525.44. The 
total sales for gin in that period was $1243.80. The 
total sales for brandy for that period was $1572.50. 
The total sales of liqueurs for that period was 
$1156.88. The total sales of rum for that period 
was $5244.32. The total sales of wine for that pe- 
riod was $1480.48. The total sales of beer for the 
three months was $112.94. The total sales for mis- 
cellaneous, which includes all the other items in the 
store—cigarettes, and so forth, was $284.62. 

The Court: What was the total? 

A. I don’t know, your Honor. 

The Court: What was the amount of the whiskey 
sales again? 
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A. The total amount of the whiskey sales? 

The Court: This is for three months. 

A. $24,525.44. 

Mr. Collett: Can we pause a moment and add 
that, if your Honor please? $36,570.93. Is there 
any question about that figure? 

Mr. Schiller: I got $36,510.93. 

The Court: Well, we have had two different 
additions and [104] two different adders. 

Mr. Collett: Will you read that figure again ? 

The Court: Well, just a moment. We are spend- 
ing an awful lot of time and can spend an awful 
lot of time more if we are going to make an arithme- 
tic problem out of this. 

Mr. Collett: It is only a small difference in the 
figure. I possibly missed a few. 

The Court: Let me see the book. 

A. Yes, sir. 

The Court: Whiskey sales, $24,525.49; gin, 
$1143.80; brandy, $1572.50; liqueurs, $1136.83; rum, 
$5244.32; wine, $1430.48; beer, $112.94; miscellane- 
ous, $284.62. Those are the figures I have read 
from the typed sheets. How much more evidence 
do you expect to put in in your case in chief ? 

Mr. Grupp: I just have one accountant, your 
Honor, to substantiate the State Board of Equali- 
zation’s figures, chiefly. 

The Court: Counsel, may I speak off the record ? 

Mr. Grupp: Yes, sir. 

Mr. Collett: Yes, sir. 

The Court: You may put this down, but what 
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I am going to suggest is that we have a very brief, 
informal mid-trial conference where nobody is 
bound. Iam doing this intentionally so that you do 
not have to be technical and careful of what you say, 
but [ am hoping I may arrive at what you counsel 
think the real issue is. You will not be bound by it, 
then when we go [105] back on record there will be 
no mention made of this except as counsel agree a 
synopsis should be made. Is that satisfactory? 

Mr. Grupp: Yes, I think this will assist us ma- 
terially. 

The Court: Well, that is enough. Are you satis- 
fied ? 

Mr. Collett: Yes. 

The Court: We are off the record. 


(Discussion off the record.) 


The Court: On the record. 

Mr. Grupp: I now at this time withdraw Mr. 
Maroosis and proceed to put on the accountant, 
without in any way limiting the defense of further 
eross-examination of Mr. Maroosis. : 

The Court: Mr. Maroosis may be temporarily 
withdrawn, and it will be understood he will be 
subject to cross-examination later. 


(Witness excused. ) 


Mr. Grupp: I think if we had another short 
recess I could talk to the accountant and I could 
shorten his examination very materially. 

The Court: All right. About time for an after- 
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noon recess, anyway. We will have one of ten 
minutes. We are at recess. 


(Recess. ) 
The Court: All right, call your witness. [106] 


JAY BRUCH 
called as a witness on behalf of the plaintiff, sworn. 


The Clerk: Will you state your name to the 
Court, please ? A. Jay Bruch. 

Mr. Collett: Directing my attention to the 
Court’s remarks off the record, I would like to go 
off the record. 

The Court: All right, we may go off the record. 


(Discussion off the record.) 


The Court: Now we are back on the record. 

The Witness: I understand I may refer to my 
working papers in connection with answering any 
questions that relate to figures? 

The Court: I don’t know yet what the questions 
will be. 

Direct Examination 

By Mr. Grupp: 

Q. Mr. Bruch, what is your profession or 0oc- 
cupation ? 

A. I am a eertified public accountant and a 
partner of the firm of John F. Forbes & Company. 

Q. Where did you take your degree in account- 
ing, Mr. Bruch? 
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A. I received my degree in New York State in 
1929, and by reciprocity have also received a 
C.P.A. certificate in the State of California. 

Q. Were you admitted as a certified public ac- 
countant in the State of New York? 

A. Yes, in 1929. [107] 

Q. When were you admitted in the State of 
California ? A. In 1946, I believe. 

Q. And John F. Forbes & Company, do they 
have offices in San Francisco ? 

A. Yes, they do. 

@. And elsewhere? 

A. Yes. They also have offices in Seattle, Los 
Angeles, Chicago and New York City. 

Mr. Collett: Satisfied with the witness’ qualifi- 
cations, if the Court please. 

Mr. Grupp: Now, Mr. Bruch, when were you 
first employed by Mr. Maroosis? 

A. In February of 1948. 

Q. Was that employment directly in relation to 
the assessment in question in this action ? 

A. No, it was not. It was in connection with an 
income tax matter. 

Q. Subsequently on from 1948 in connection 
with that income tax matter, did you subsequently 
do any work for Mr. Maroosis as a C.P.A. with 
reference to the assessment in question in this case ? 

mh Yes, ldid 

Q. And in the course of that work did you 
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examine the records of Mr. Maroosis? 

A. Yes, I did. [108] 

Q. Can you explain to the Court, as briefly as 
you can, what type of bookkeeping system Mr. 
Maroosis has? 

Mr. Collett: I object to the question, it is am- 
biguous as to what he means. 

The Court: Overruled. 

A. Mr. Maroosis keeps what is known as a 
double entry set of books and records, and in my 
opinion they are a complete set of books which are 
properly kept and 

Mr. Collett: Well, I object and request the lat- 
ter part of the witness’ answer be stricken. 

The Court: Overruled. He is merely stating it 
as his opinion. 

Q. (By Mr. Grupp): Mr. Bruch, in examining 
Myr. Maroosis’ records can you, by the examination 
of your records, determine from the records, his 
permanent records, his purchases, his sales, his in- 
ventory as of a given period, and so forth, such 
information ? A. Yes, I can. 

@. You can determine that? 

A. I can determine that from an examination of 


his records. 
@. You are familiar with the government assess- 
ment in this matter, are you? A. Yes, I am. 
Q. You examined it, did you? 
A. Yes, I did. [109] 
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@. Did you check that assessment ? 

A. Yes, we did have occasion to check the assess- 
ment in connection with the filing of a refund claim 
on behalf of Mr. Maroosis. 

Q. I will hand you plaintiff’s exhibit 9, which is 
entitled a claim, and consists of several sheets, pos- 
sibly 15 or more. Is that the claim you refer to? 

A. Yes, it is. 

Q. Was that prepared by your office? 

A. Yes, it was. 

Q. In checking the government assessment in 
this instance, can you explain to the Court what you 
did to check that assessment? 

A. We did several things. First of all we took 
the inventory figure, which was furnished to Mr. 
Maroosis as of May 2, 1944, expressed in terms of 
proof gallons, and followed the reconciliation of 
that inventory back to April 1, 1944, as 

Q. Might I interrupt? 

A. furnished to Mr. Maroosis by a repre- 
sentative of the Alcohol Tax Unit. 

Q. Mr. Bruch, you mentioned a May 2 
inventory ? A. That is right. 

Q. Do you know who took that inventory, the 


May 2 inventory ? 

A. According to the information furnished to 
us, it was taken by a representative of the Alcohol 
Klose Wine 

Q. That was checked back to April 1 in what 
manner? [110] 
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A. We followed the computations that were 
made by a representative of the Alcohol Tax Unit, 
and I believe that is in evidence here as an exhibit, 
and that showed an over-declaration of 108.97 proof 
gallons. Then we also questioned Mr. Maroosis as 
to why there would be an overstatement of that 
amount over such a short period, and he explained 
to us that the inventory as of May 2, 1944, which 
the representative of the A.T.U. had used, did not 
include 60 cases of Three Rivers whiskey which was 
stored at 499 Haight Street. 

We then compared the number of proof gallons 
which would be represented by this 60 cases and 
found it to be 123.84 proof gallons; and if the caleu- 
lations of the Alcohol Tax Unit was adjusted to that 
effect, to that additional quantity, it would have re- 
sulted in an understatement of 14.87 proof gallons 
rather than an overstatement of 108.97 proof gal- 
lons. After reducing this to 14.87 proof gallons, we 
were satisfied in our minds that the inventory as 
declared on April 1, 1944, was substantially correct. 

Q. At this point, Mr. Bruch, in the stipulation 
which was filed before the Court today, a part of 
that stipulation provides that 1t was the concensus 
of opinion of the C.P.A.s of the State Board of 
Hqualization and investigator of the Alcohol Tax 
Unit that a percentage calculation in which there 
is an apparent understatement or overstatement of 
approximately one per cent of the proof gallons 
purchased and sold during a given [111] inventory 
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is sufficient to confirm the physical inventory. That 
was your opinion as well as the opinion of the 
Alcohol Tax Unit investigators? A. It was. 

Q. So that when you refer to the percentage 
calculations, Mr. Bruch, just what do you refer to. 
which might result in this one per cent error, which 
is nevertheless considered accurate? 

A. It was referring specifically to the figures 
which appeared in that stipulation. 

Q. JI am referring to, just generally, what you 
consider is a percentage calculation. 

A. A percentage calculation, if I understand you 
correctly, would be the amount by which your dif- 
ference compared with the volume which is passed 
through the account, is computed to be approxi- 
mately one per cent. 

The Court: Counsel, if you have this covered by 
the stipulation, why cover it here? 

Mr. Grupp: I tried merely to ascertain whether 
or not the May 2 inventory, when checked back, was 
also put on a percentage computation. 

Q. (By Mr. Grupp): So far as purchases and 
sales from April 1 to May 2 is concerned, that was 
done by the same type of percentage calculation, 
was it not? 

A. No, the percentages were not used in that 
second computation. That was based on actual in- 
ventory taken on May 2, 1944, the [112] purchases 
and the actual proof gallons 

Q. Isee. 
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A, and it wasn’t necessary to resort to the 
use of percentages. 

Q. I see. Now, in investigating the government 
figures were you able to determine what the Alcohol 
Tax Unit considered a reasonable gross profit or 
markup on the sale of distilled spirits ? 

A. Well, on the basis of the reports of the Alco- 
hol Tax Unit, they would figure a 3314 markup or 
a 25 per cent gross profit on the basis of the selling 
price. 

Q. Taking into consideration Mr. Maroosis’ re- 
turn to the government as of May 1, 1948—1944, 
based on the April 1 physical inventory taken by 
him—strike that, please. 

Did you, Mr. Bruch, check the gross profit made 
by Mr. Maroosis during the year 1943? 

A. I did. 

Q. And did you come to a determination of what 
his gross profit was during that time? 

A. Yes, I did. According to his books and rec- 
ords his gross profit for the current year 1943 
figured 27.87 per cent. 

Q. And did you also determine from your ex- 
amination his gross profits for 1944? 

A. I did for the period from January 1, 1944, 
to March 31, 1944. According to his books and rec- 
ords his gross profit figures [113] 25.89 per cent, 
and that profit is based upon the inventory on 
which he made his declaration as of April 1, 1944. 

Q. Do I understand correctly that in determin- 


170 Nick W. Maroosis vs. 


(Testimony of Jay Bruch.) 

ing that gross profit you took his dollar value of his 
inventory of April 1, 1944, as forming the basis of 
his return to the government, into consideration 
when you computed his gross profit of that year? 

A. Yes, that is correct. 

Q. Did you in checking the government assess- 
ment give effect to the increased value of the in- 
ventory based on the government assessment to de- 
termine what Mr. Maroosis’ gross profit would be 
if he had the inventory claimed by the government 
in its assessment? 

A. I did; and if the inventory were increased by 
the amount claimed in the assessment it would have 
resulted in a gross profit of 47.33 per cent on sales 
as compared to 25.89 per cent, according to his 
books, for the period from January 1, 1944, to 
March 31, 1944. 

Q. Now, as an accountant, in determining the 
gross profit according to Mr. Maroosis’ inventory 
as taken by him on April 1, and in determining 
what his gross profit would be if you relied upon 
the government assessed inventory as of April 1, 
1944, what conclusion do you reach from the figures 
of 25.89 per cent as against 47.33 per cent? 

A. It would be—— [114] 

Mr. Collett: Well, if the Court please, I object 
to that. What conclusion about what? The question 
is ambiguous. 

The Court: I think I will sustain the objection 
on the ground that his conclusion would not be ad- 
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missible. You are making that objection, are you? 

Mr. Collett: I will object, incompetent, irrele- 
vant and immaterial and calling for a conclusion of 
the witness. 

The Court: That is the particular matter in- 
volved in the question. 

Q. (By Mr. Grupp): M2. Bruch, you included 
as part of the claim which you prepared for Mr. 
Maroosis, plaintiff’s exhibit 9—you included in that 
claim when you filed it with the government a copy 
of the audit or determination of the State Board of 
Equalization showing the percentage of distilled 
liquor sales as against gross sales for the period 
July Ist, 1943, to May 25th, 1944, did you not? I 
say, that was included in there? 

A. Yes, it was. 

@. Incidentally, did you cause to be checked— 
did you cause an audit of the State Board of Equal- 
ization audit to be made, or comparison, to deter- 
mine the correctness of that audit in the determi- 
nation reached by the State Board ? 

A. Yes, we did review the method by which the 
State Board of Equalization arrived at the 96.41 
per cent percentage of distilled spirits sales, and 
the computations appeared in order and, in our 
opinion, were substantially correct. [115] 

Mr. Collett: I object to that conclusion and 
move to strike the answer on the ground it wasn’t 
responsive to the question. The question was, did he 
cause an audit to be made. 
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The Court: I think I will strike all the balance. 

My. Grupp: All right. 

Q. Did you reach a determination, Mr. Bruch, 
by a check of the figures of the State audit, to de- 
termine the correctness ? 

The Court: You may answer yes or no. 

A MGS. 

Q. (By Mr. Grupp): And did you find—what 
was your determination ? 

A. Our determination. 

Mr. Collett: I object to the question as being 
ambiguous. 

The Court: Well 

Mr. Collett: I don’t know where he is going with 
this. 

The Court: Well, there is this, counsel: this 
question, of course, is a question that ultimately has 
to be determined by me and I would have the privi- 
lege of declining to hear it upon the ground that 
he is advising me what my conclusion should be. 
But I will overrule it. If I am going to allow the 
government men to give their opinion as to where 
something was going, it will be a double-bitted axe 
and will work both ways. Objection overruled. 

Q. (By Mr. Grupp): Will you answer the 
question ? 

A. TI arrived at the opinion that the State 
Board of Equalization computation would fairly 
represent the percentage of distilled [116] spirits 
sales for the period covered by thei check. 
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Mr. Grupp: I will say this, my associate calls 
my attention to a summary of the audit of the 
State Board which may be of assistance to the 
Court and counsel. However, since it is only a sum- 
mary of it, it may be objectionable, and if you have 
objections I will withdraw my offer. I thought it 
might be of assistance as prepared by the account- 
ants of the State Board. 

Mr. Collett: Are you offering this for identi- 
fication ? 

Mr. Grupp: J want you to examine it. I have 
another to offer for identification. I am giving you 
that copy so that you may have it. We offer that as 
plaintiff’s exhibit next in order, for identification. 


(A document was marked plaintiff’s exhibit 
29 for identification. ) 


Q. (By Mr. Grupp): Myr. Bruch, I am handing 
you plaintiff’s exhibit 29, for identification, and 
without telling us what the document contains, will 
you just explain what that document purports to 
represent, without reading anything from it? 

A. It purports to represent a summarization of 
figures from the State Board, from the audit by the 
State Board of Equalization, and shows how the 
figure of 96.41 per cent was specifically computed. 

Mr. Grupp: I will offer that in evidence as such 
a summary, and, as I say, if counsel has any objec- 
tion I won’t urge the offer. [117] 

Mr. Collett: The audit is in, if the Court please, 
as the best evidence; it speaks for itself. 
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The Court: Counsel, in spite of the modesty of 
plaintiff’s counsel, I will overrule the objection and 
exhibit 29 will be admitted as an offer to the Court 
of plaintiff’s theory. In other words, it might be 
ealled a sort of crystallized argument, and you will 
be given the opportunity and privilege of doing the 
same thing if you want to. It isn’t evidence of any- 
thing except that it is correct. If we stopped here 
I would allow counsel in argument to hand that to 
me and say it was part of his argument and I am 
allowing it for that purpose. 


(Summary of figures of the State Board of 
Equalization was admitted into evidence as 
plaintiff’s exhibit 29.) 


Mr. Grupp: You may cross-examine. 


Cross-Examination | 


By Mr. Collett: 


Q. Mz. Bruch, you stated you were first em- 
ployed by Mr. Maroosis in February, 1948 ? 

A. That is correct. 

Q. Prior to that time you didn’t know the gen- 
tleman ? A. That is right. 

Q. The books you checked, did they include the 
daily sales sheets for December, 1943, or January, 
February, March, April, May, June, July, August 
and September, 1943 ? 

A. I did not have—— 

@. The question requires a yes or no answer 
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Mr. Collett: and I will ask your Honor to so 
instruct the witness. 

The Court: Read the question to the witness. 


(Question read.) 


A. They didn’t. 

Q. (By Mr. Collett): You have never seen 
those books? 

A. Not to the best of my recollection. 

Q. Well, you know whether you did or not. 

A. It would be difficult to say definitely whether 
I had or had not seen them for the reason that they 
cover a long period of time. I did not have any 
particular occasion. 

Mr. Collett: I will ask that be stricken as not 
responsive. 

Mr. Grupp: I think it 1s responsive. The ques- 
tion calls for an explanation. 

The Court: lLet’s see what the question was. 


(Question read. ) 


The Court: He may say he doesn’t think so. If 
that is his answer, it wouldn’t require a long an- 
swer. Is that your answer, you don’t think you did, 
that is enough ? 

A. Ido not think I saw those books. 

Mr. Collett: I suggest these be given the exhibit 
number A, B, C, D, F. 

The Court: Yes, I will suggest the clerk, where 
there is a number of documents in one exhibit, you 
endorse on the exhibit A, B, C, and so forth, with 
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the number. What is the number of that? [119] 

Mr. Collett: This is number 18. 

The Court: Then it should be 18-A, B, C, so that 
if they are separated they will get back into the 
proper group. You don’t need to do it now. 

Mr. Collett: May we designate this one, then 
as A? 

The Court: Since it is inside you might name it 
18-B. I am not going to charge the clerk with the 
obligation of being chronologically correct in the 
lettering of a certain exhibit. All he is to do is to 
show what group the complex exhibit is com- 
posed of. 

Mr. Grupp: They are not composed as to date? 

The Court: No, he is not charged with that. I 
am not telling him not to. All right, you may 
proceed. 

Q. (By Mr. Collett): Mr. Bruch, I show you 
plaintiff’s exhibit 18-B, which states on the front 
‘Daily perpetual inventory, 4588 Geary, Ist quar- 
ter, 1944, January, February, March,’’ and I will 
ask you if you have seen a similar book or docu- 
ment as to the month of December, 1943 ? 

A. Thave not. 

Q. Would your answer be the same for the 
months of January, February, March, April, May, 
June, July, August and September, 1943? 

A. I could not answer that definitely yes or no 
because at the time I was shown a bunch of books 
of the same nature, and I did not have occasion to 
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go through them to determine which months [120] 
were there and which months were missing, so I 
could not say for a certainty whether I had seen 
those other months or had not seen them. 

Q. In your various computations with regard 
to the matter of the assessment which is involved 
in this case, you relied upon the plaintiff’s books 
and the information therein contained exclusively, 
is that so? 

No, that is not so, because—— 

What was it? 

No, that is not so. 

What else did you rely upon ? 

We reled upon the inventory which was 
tet by the Alcohol ‘Tax Unit on May 2nd, 1944. 
We also relied upon the percentage of distilled 
spirits sales which were shown by the State Board 
of Equalization audit, which was attached to the 


[PObOb 


refund claim. 

Q. What is that figure? A. 96.41 per cent. 

Q. You relied upon it? You mean in making 
your audit or your inspection of the books you re- 
lied upon the figure before you inspected the books? 

A. No, that is not what I said. As I understood 
your question, you asked me whether in the prepa- 
ration of the refund claim we resorted to anything 
other than the books and records and it was in con- 
nection with the preparation of the claim that we 
resorted [121] to the use of the Board of Equali- 
zation audit which revealed the 96.41 per cent as 
being distilled spirits sales. 
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Q. Mr. Bruch, the figure of $5,912.24 which is 
on plaintiff’s exhibit 29 and is taken from the State 
audit-—what is the number of that? It is eleven, 
isn’t 1t?—Well, it doesn’t make any difference. It 
is shown as $5,912.24. How was that figure deter- 
mined? Where did they get that figure? 

A. I do not know where they secured that 
figure. 

Q. Did you confirm the figure? 

A. I did not confirm that figure. 

Q. You don’t know where they got the figure? 

A. Ido not know where they got the particular 
figure. 

@. Well, what did you cheek when your atten- 
tion was called to the State Board of Equalization 
audit? 

A. Ivreviewed the method which they followed in 
arriving at the 96.41 per cent. 

Q. In other words, you merely reviewed the 
manner in which they computed, rather than the 
method by which they obtained the figure, is that it? 

A. I think that is a choice between words. As 
I interpret those two words you used, I consider 
them the same. You refer to manner and method. 
I think that they are somewhat synonomous, so far 
as I am concerned. 

The Court: Let me hear the question. 


(Question read.) [122] 
The Court: All right, he has answered the ques- 
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tion that he thinks both ‘‘manner’’ and ‘‘method”’ 
are synonymous. 

Q. (By Mr. Collett): You did not examine the 
accuracy of the figures that were given upon which 
the computation was based ? 

eeeivo, I did not. 

Q. You did not. Mr. Bruch, you stated that as a 
result of the inventory that was taken by the gov- 
ernment on May 2nd, and the relating that to April 
1st, resulted in the apparent over-declaration by the 
taxpayer, plaintiff in this case, of 108.97 proof gal- 
lons; and that the taxpayer thereafter explained to 
you that there were sixty cases stored at 499 Haight 
Street. Where did that conversation occur ? 

A. Where? 

Q. Yes. A. In the office of Mr. Maroosis. 

Q. When? 

A. Oh, it would be sometime about the middle 
part of 1948, prior to the preparation of our claim 
for refund. 

Q. How did he happen to tell you about the 
sixty cases? How did that matter arise ? 

A. It arose because I asked him why there would 
be a difference of 108.97 proof gallons for the short 
period between April Ist, 1944, and May 25th, 1944. 

Q. Did he say anything further about these sixty 
cases ? 

A. No, other than the sixty cases was the amount 
that remained of the [123] 100 cases which he had 
on hand at Haight Street on Apri Ist, 1944. 
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Q. He told you that on April Ist there were 100 
cases at 499 Haight Street, and that on May 2nd, 
the day the government took inventory, that there 
were sixty cases remaining at 499 Haight Street, is 
that right ? AS Matis meh, 

Q. Did he say anything further with regard to 
those sixty cases? 

A. No, he did not, to my recollection. 

Q. And you were satisfied the difference between 
the 108.97 and 103.4 was immaterial, is that right? 

A. That is right. 

Q. Did he state why they were at 499 Haight 
Street ? 

A. No, I don’t remember that he did state why 
they were at that location. 

Q. Do you know what happened to those cases 
after May 2nd? 

A. No, I do not know what happened to the 
cases. 

Q. Did he say anything to you about why they 
were not included in the government’s inventory ? 

A. Yes, he said they were not included because 
they were not at the Geary Street store where the 
inventory had been taken. 

Mr. Collett: No further questions. 

Mr. Grupp: You may step down. Oh, pardon me 


a minute. 
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Redirect Examination 
By Mr. Grupp: 


Q. Mr. Bruch, you were asked relative to plain- 
tiff’s exhibit 18-B. I am calling your attention to all 
of the plaintiff’s exhibit 18, which consists of other 
books similar to plaintiff’s exhibit 18-B, and ask 
you—loose-leaf books—and I will ask you whether 
you know what these records are? 

A. After listening to the testimony I do. 

Q. I will ask you whether these books are part 
of the permanent bookkeeping records of this estab- 
lishment or any establishment like 1t? 

A. I would not consider them to be. 

Q. What are, in your opinion, the permanent 
records of an establishment such as operated by Mr. 
Maroosis? 

A. The original books of entry and ledger are 
eustomarily considered the permanent books of an 
establishment. 

Q. Handing you plaintiff’s exhibit 14, is that 
one of the books which you would consider the per- 
manent books ? A. Yes, it is. 

Q. Now, are there any other books in these vari- 
ous exhibits that you have seen offered here which 
are considered or deemed to be permanent book- 
keeping records of an establishment such as Mr. 
Maroosis operated, any such as plaintiff’s exhibit 
17—if you want to just glance at these—or plain- 
tiff’s exhibit 19, or plaintiff’s exhibit 18? 
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The Court: Just a minute. 18? [125] 

Mr. Grupp: No, that is 15. I misread that. 

Q. Plaintiff’s exhibit 16. Are any of these 
deemed to be the permanent bookkeeping record of 
an establishment such as Mr. Maroosis operates? 

A. No, they are not. — 

Q. In your experience as an accountant, Mr. 
Bruch, such records as are not permanent book- 
keeping records, referring specifically to plaintiff’s 
exhibit 18, are those books not permanent books of 
record generally kept five, six, seven, eight, nine 
years by an establishment? 

A. No, they are not generally. 

Q. Mz. Bruch, do the permanent records, book- 
keeping records of Myr. Maroosis’s bookkeeping sys- 
tem, contain all the information that, in turn, could 
be found in any of these other exhibits in the ulti- 
mate result? 

Mr. Collett: Oh, I am going to object to that 
question as being involved, complex, irrelevant, im- 
material. 

The Court: Unless he first says he has carefully 
examined all these other exhibits—— 

Mr. Grupp: Might I ask that question ? 

Q. Have you examined all the other exhibits? 

The Court: Name them. 

Mr. Grupp: Yes. Let’s ask in each instance, 
then. 

Q. Jlave you examined plaintiff’s exhibit 18? 

A. Yes, I have. [126] 
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Q. Do you know what that plaintiff’s exhibit 18 
represents? Do you know what those various books 
comprising plaintiff’s exhibit 18 are ? 

The Court: I am not going to require you to go 
through all the case again. I am only asking him— 
you are asking what you find in one exhibit he can 
find in another. I want to know if he knows what 
is in it. 

Q. (By Mr. Grupp): Now, Mr. Bruch, I will 
ask you if you have examined plaintiff’s exhibit 17? 

A. I have. 

@. And have you examined plaintiff’s exhibit 
15? A. I have. 

Q. And plaintiff’s exihibit 16? A. I have. 

Q. I will ask you if the information contained 
in the exhibits I have just questioned you about—I 
will repeat them again—the information in plain- 
tiff’s exhibits 17, 15, 16, 19 and 18, are contained 
in the permanent books of records of Mr. Maroosis’ 
establishment, plaintiff’s exhibit 14? 

A. J cannot fully answer that question without 
making an audit to definitely determine whether all 
of that information is included in the book. 

Mr. Grupp: All right. I see. I have no further 
questions. 

Recross-Examination 
By Mr. Collett: 

Q. Mr. Bruch, can you go through that bunch 
and show the Court how the figure of $5,912.24 was 
determined as of July Ist, 1943? 
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A. I ean attempt to. As I testified previously, 
I did not check up the figure, but I can endeavor 
to do so. I cannot answer whether I can check it 
without having done it previously. 

Cle omit: 

A. From this here record it isn’t possible to 
check the distilled spirits inventory for the reason 
that the inventory figures shown on the books in- 
eludes all merchandise, inclusive of distilled spirits. 
It would be necessary to actually figure the inven- 
tory, detailed inventory as of July Ist, 1943. 

Q. Can you tell us how the State Board of 
Equalization got the fignre of $5,912.24? 

A. It was taken undoubtedly from the detailed 
inventory as of July Ist, 1943. 

@. Well, the State Board of Equalization audit 
was for the period from July Ist, 1943, to May 25th, 
1944, and was made after May 25th, 1944, wasn’t it? 

A. Yes, it was. 

Q. Well, where is the inventory from which the 
figure $5,912.24 was determined ? 

A. Could I have that question repeated ? 

The Court: Yes, you may read it. 


(Question read.) 


A. I donot know. [128] 

Q. (By Mr. Collett): You never saw such inven- 
tory ? Al SE didinot. 

Q. Is there any record in the book that there was 
such an inventory taken? 
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A. There is an indication that an inventory was 
taken on that date according to the book record. 

Q. What is that indication? 

A. The indication is from the fact that as of 
June 30th the general entry was made affecting the 
merchandise inventory account, adjusting the inven- 
tory account to the inventory as of June 30th, or 
July Ist, 1943. 

Q. What is the figure? 

A. The adjustment as of June 30th was a credit 
to the account of $1,201.19, which 
Q. Credit to which account? 

A. To the merchandise inventory account. 
which resulted in adjusting the merchandise in- 
ventory account as of June 30th to $8,890.99 as 
being the total merchandise inventory at that date. 

Q. There is no figure there that shows the differ- 
ence between the $5,912.24—how that was deter- 
mined actually, is there? 

A. There is nothing in this record as I can 
find it. 

Q. Now, the daily sales sheet for the period 
from January Ist, 1944, to May 31st, 1944, shows 
a total of $35,450.93 ? 

The Court: Is that a statement by you or a ques- 
tion, or does it appear from any exhibit? [129] 

My. Collett: The figure that was quoted to the 
Court this morning by Mr. Maroosis from the ex- 
hibit 18-B, that the Court read, $35,450.93, was 
shown to be from the daily sales sheet from the 
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period January Ist, 1944, to March 31st, 1944. I 
eall your attention, referring to plaintiff’s exhibit 
9 and the portion of said exhibit which determined 
the total additional fee of $750 due to the State of 
California, it shows the quarter ending 3/31/44, 
that Mr. Maroosis reported distilled spirits sales 
of $60,566.48. 

The Court: That is for what period? 

Mr. Collett: January lst, 1944, to March 31st, 
1944. 

The Court: To whom did he report that? 

Mr. Collett: To the State Board of Equalization. 
And that as the result of the audit by the State 
Board of Equalization they determined the figure 
to be $90,722.53. 

The Court: Is this of sales? 

Mr. Collett: Distilled spirits sales audited. 

The Court: 90,000 

Mr. Collett: $90,722.53. 

Q. Mr. Bruch, can you explain the differences 
between those three figures? A. Yes, I ean. 

Q. Will vou explain them? 

A. The figures reported by Mr. Maroosis were 
based on an estimate of his total gross sales as 
being distilled spirits [130] sales, whereas the figure 
as audited reported the actual determination by the 
State Board of Equalization of his actual distilled 
spirits sales during that period. 

Q. And the third figure? 

A. I believe, as I recall the question, you only 
mentioned two figures. 


James G. Smyth 187 


(‘Testimony of Jay Bruch.) 

Mr. Collett: Can you go back My. Reporter 

The Court: Well, just a moment. He mentioned 
another figure of $35,450.93 as the sales from Janu- 
ary ist, 1944, to March 31st, 1944, inclusive. 

. A. I didn’t quite recall that. The difference 
between the last figure mentioned of $31,000-—— 

Q. (By Mr. Collett): $35,450.93. 

A. ——and the figure actually determined by the 
State Board of Equalization as being his distilled 
spirits sales is the difference between incomplete 
figures represented in the first instance. 

Q. Which is the first instance? 

A. The $35,000 figure. 

Q. Incomplete in what respect? 

A. In respect that that is not representing the 
total sales for that period. 

@. How do you know? 

A. Because his books definitely show that his 
sales for that period were, as I recall some $86,000. 

Q. Do his books show what sales were effected 
to accomplish the difference between $35,450, and, 
you say, $86,000? 

A. Yes, as I recall, I think it is set forth in 
that exhibit. If I could refresh my recollection I 
should find the actual figure that appears for re- 
fund claim. 

Q. Could you show from the books just what 
was sold to accomplish the difference between $35,- 
450.93 and $86,000, as you say? 

A. There is nothing in the books which would 
show the difference. The books show what the 
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actual sales were. It isn’t customary if I could 
explain it, it isn’t customary for the books to show 
the difference between 

Q. No, Mr. Bruch, the books show a figure, isn’t 
that right, a figure of $86,000 and some odd cents. 
Can you give us the exact figure? You have the 
book, I think, before you. 

A. The books would show more than that figure. 
If I might, I would prefer to refer to the exhibit 
which you have, which shows the sales for the quar- 
ter. I would have to add up the various figures. 

Q. This is the State of California audit, isn’t 
it? Can’t you take the book and show me the figure 
I am referring to? 


A. I am referring to the figure as it affected 
the refund claim we had prepared. I am familiar 
with what is contained in that. 

Q. Aren’t you familiar with the books? 

The Court: Just a minute. I am interested in 
this: can [132] you show where the sales, what 
the sales were for the month of January, 1944; 
what the sales were for the month of February, 
1944; and what the sales were for the month of 
March, 1944? 

A. Yes, I can from that book. 

The Court: Tell me where you get it. 

A. All right. 

The Court: What exhibit are you looking at? 
What exhibit are you using? 

A. The figures I would give are taken from 
exhibit 14. 
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The Court: Tell us the page. 

A. It is under the section which has a table 
marked ‘‘Expense’’ and the sheet is unnumbered. 
It is the fourth from the last sheet of this section, 
the following section being designated ‘‘ Compensa- 
tion Record.’’ The headings appearing on the 
sheet are as follows from left to right, if you want 
to identify it. 

The Court: Well, that is enough. Give me the 
amount for those three months. 

A. The amounts for those three months: Janu- 
ary, 1944, $43,494.30 ;—— 

The Court: That is sales? 

A. Sales. Sales for the month of February, 
1944, $25,029.82; and March, 1944, $23,243.28. I 
might mention that last figure was arrived at by 
adding two figures together. 

The Court: All right. Well, if those three fig- 
ures are added you do not get $86,000. 

A. I have added the figures from this ledger 
that add to the [133] total of $91,767.40, but I 
ean explain what the difference is, your Honor, if 
I may. 

The Court: You may. 

A. The difference between the $91,767.40 and 
the figure which J mentioned I believe is entirely 
represented by sales tax which was excluded in the 
figure that I quoted. The figure appearing on this 
ledger which I called off and which appeared in 
exhibit 14 includes sales tax. 
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The Court: You may proceed. 

Q. (By Mr. Collett): Again I will ask you if 
there is anything that you can discover in that book 
that will disclose what was sold to make up the 
difference between $35,450.93 and the $91,767.40 that 
you just gave the Court for the first three months 
of 1944, January, February and March? 

A. JI believe I answered the question before, but 
I will repeat it. I can tell nothing in the books 
which will disclose that difference. 

Q. Nothing? And you do not yourself know 
what that difference consisted of, is that right? 

A. I do not know. I have an opinion of what 
it does, 

Q. Now, do you know what the total sales for 
the month of December were? 

A. What year? 

@. 1943, excuse me. 

A. According to this, Mr. Maroosis’ books, the 
sales for the [1384] month of December—— 

The Court: This is again exhibit 14, is that 
right? 

A. That 1s right. 

The Court: Proceed. 

A. His sales were $62,946.84, as shown by ex- 
hibit 14. 

Q. (By Mr. Collett): Now, is there anything 
in the books to show what was sold that resulted 
in the figure $62,946.84 which you just gave? 

A. No, there is nothing in the book. 
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Q. Now, Mr. Bruebh—— 

A. In exhibit 14, to be specific. 

Q. Well, from any of the books and records 
which you have here? 

A. There would be for the details of the $62,- 
946.84 to the extent that it would be broken down by 
daily sales which comprise that monthly total. 

Q. Daily sales were the basis of determining 
what was the figure, is that what you mean? 

A. That is right. 

Q. If you have no record of what you sold 
daily, there is nothing to tell what was sold? 

A. That is correct. 

Q. I call your attention to plaintiff’s exhibit 21, 
the second page thereof at the bottom. It shows 
“Gross Sales 1943,’’ then it is broken into three 
columns. The figures given there for [185] the 
months of July, August, September, October, No- 
vember and December for gross sales, are they re- 
flected in the books? A. Yes, they are. 

The Court: What month? 

A. July, 1948, to and inclusive of the month of 
December, 1943. 

Q. (By Mr. Collett): Can you give us from 
the books the similar figure for the period Novem- 
ber, 1942, to June 30th, 1943? 

The Court: This is from exhibit 14? 

A. Ido not know whether I am able to give any 
figures prior to the month of January, 1943, for the 
reason that this sheet which I am looking at, one 
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of the sheets I am looking at, only goes that far 
back. I will give the figure from that date forward, 
then in this to search to see if I can’t find the total 
sheet, the prior period. The month of January, 
1943 

The Court: These are gross sales? 

A. Gross sales including sales tax, $5,608.53; the 
month of February, 1948, $6,990.19; the month of 
March, 19438, $7,595.88; April, 1948, $8,573.26. That 
last figure is a net of two amounts. May, 1943, 
$8,141.70; June, 19438, $9,643.77. 

The Court: It is after four o’clock. How much 
more do you have to question this witness? 

Mr. Collett: Not very much. 

The Court: How much is ‘‘not very much’’? 

Mr. Collett: Well, I think I am just about 
through. 

Q. Myr. Bruch, I think I have a little complica- 
tion here—— [136] 

Mr. Grupp: I think he has some other figures 
you asked for. I know they are in the book, but 
I think the witness is having some difficulty finding 
them. 

Mr. Collett: That is right. 

A. The other sheets are in a different section 
and I was looking for it, and I now have found it, 
and can furnish you those other figures. What was 
the starting date? 

Q. (By Mr. Collett): November Ist, 1942. 

A. Sales for the month of November, 1942, as 
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shown on a sheet marked ‘‘R-5’’ under this section 
‘Sales’? in exhibit 14, the November, 1942, sales 
were $6,340.42; and the sales for the month of 
December, 1942, were $6,990.04. 

Q. I didn’t get the November one. 

A. $6,340.42. 

Q. Between your total of $91,767.40 as opposed 
to the figure of $86,000 which you said was less the 
sales tax, as total sales of the first three months of 
1944, is the figure of $90,722.53; would that include 
sales tax or was sales tax deducted from that? 

A. I would have to look at the figures. 

@. I am showing you now again plaintiff’s ex- 
hibit 9 for the retail distilled spirits sales audit 
report—column ‘‘Distilled spirits sales audited.”’ 

A. It appears that those figures included sales 
eR 

Q. Well, does the figure 96.41 relate to a figure 
which includes sales tax? [137] 

A. Yes, it does. 

Q. Is that a figure which was concerned only 
with distilled spirits? 

A. You refer to two figures, namely a total sales 
and you now are asking about one figure, I am not 


clear 
GC). 
A. That is concerned with $90,722.57, is con- 
eerned with distilled spirits. 
Q. What would the total sales have been? 
A. For what period? 
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Q. On that figure, what would the total gross 
sales have been on that figure? 

A. For the same period ? 

Q. You have $90,722.53 representing the sales of 
distilled spirits for the period which is indicated. 
What would the total gross sales have been for the 
same period? Do you have that figure? 

A. Yes, as previously testified, the total sales 
for the same period were $91,767.40. 

The Court: Just a moment. I think that what 
was asked was if the state auditor’s figure was 
$90,700 on distilled spirits, what was the state 
auditor’s total sales for that period, one hundred 
per cent. That was 96. per cent. Now, what was 
one hundred per cent. 

A. The one hundred per cent, would be what I 
said, $91,767.40. [138] 

The Court: Of course, my mathematics—if $90,- 
700 was only 96 per cent—I would think it would 
be nearer 98 or 99 per cent. 

A. It would be on the basis of those figures, 
your Honor. 

Mr. Collett: It would actually be 94—— 

Mr. Grupp: I think the error occurred—— 

Mr. Collett: We might let the witness testify. 

The Court: Let the witness testify. 

A. I am unable to find any discrepancy in my 
previous statement, namely, that the total gross 
sales for the three month period ending March 31st, 
1944, were $91,767.40. 
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Q. (By Mr. Collett): Deducting sales tax? 

A. That includes sales tax. And that for the 
quarter ending March 31st, according to the State 
Board of Equalization figure, their audited amount 
showed $90,722.53 as distilled spirits sales, which 
would mean that the percentage of distilled spirits 
sales during that quarter were approximately 99 
per cent. 

Now, the explanation for the discrepancy between 
the approximate 99 per cent and 96.41 per cent is 
the fact that the 96.41 per cent covers the period 
from July 1st, 1943, to May 25th, 1944, the average 
for that period, whereas, we are comparing that 
average for that longer period with the percentage 
of distilled spirits sales for just one quarter, namely, 
the quarter ending March 31st, 1944. 

Q. Doesn’t the average apply equally all the way 
through on [139] the figure? 

Oh, definitely not. 

You say $90,722.53 includes sales tax? 
I didn’t catch that. 

You say $90,722.53 includes sales tax? 
It appears that it does. 

. Where does it appear that it does? 

The Court: Well, counsel, the late hour doesn’t 
seem to be getting any shorter. I think we ought to 
adjourn until tomorrow, Saturday morning. Coun- 
sel, I might say this: without controlling or dis- 
counting what the attorneys may do, it has been 
my experience over the years that an individual 
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if a party on one side wishes to establish something 
by eross-examination they may do it in a day when 
they can establish exactly the same thing by their 
owh witness in fifteen minutes. Now, counsel can 
take that to heart. JI am not directing or controlling 
cross-examination, but I sometimes have been in 
a position where counsel has spent days to get 
something confusedly when they actually had the 
witness who could put it in in fifteen minutes. 

We will adjourn until tomorrow morning. What 
time? We have put in approximately a day this 
afternoon, that is, a judicial day of four hours. 
When could we meet tomorrow? 

Mr. Grupp: At the Court’s convenience. As 
far as I am concerned, I will have just one ex- 
planation to offer with reference to one of the 
exhibits, and I will be through. [140] 

The Court: Exhibit 28? 

Mr. Grupp: The exhibit that comprises the $35,- 
000 figure. 

The witness: Your Honor, do you wish me to 
answer the question before we adjourn? 

The Court: I don’t wish any more answers. 
Now, counsel, I wish this case finished tomorrow. 
T have the idea that vou can spend two weeks on 
this case. J have the opinion you can spend a por- 
tion of tomorrow more profitably than you can two 
weeks. If there are some salient, convincing points 
about these books, it will be far more impressive to 
the Court if those are put in speedily than if those 
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sahent points are buried amongst a great mass of 
questions that somebody wants asked. I am not 
an accountant. Necessarily, over the years I have 
had to have a good deal of experience with the 
work of accountants, and as an attorney I neces- 
sarily had to have a system of picking out those 
things which I deemed important, hoping that they 
would be understood by the jury or the judge who 
was sitting. Now, endeavor to get the things that 
you want. Endeavor to eliminate the rest. 

If you had me as a certified public accountant 
I might be able to digest a lot more than I can in 
my present capacity. Now, gentlemen, I want this 
case finished tomorrow. If the government is right, 
you can convince me without a great deal of time. 
If the plaintiff is right, you can convince me with- 
out a great deal of time. If it is going to take the 
government two [141] weeks to convince me about 
these books the government probably never is going 
to convince me. Similarly with the plaintiff. If 
we would meet at nine and run until 12, I think 
you can complete this. I can see on cross-examina- 
tion you can spend all of tomorrow or all of next 
week, but if you have a few questions that are put, 
they ought to show the trend of what the next 
questions would produce. I wonder if we can’t meet 
at 9 o’clock with the idea of quitting at 12? 

Mr. Grupp: It is agreeable with us, your Honor. 

The Court: This trial is adjourned until to- 
morrow morning at 9 o’clock. The Court expects 
to have the case submitted by 12 o’clock. 
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(Thereupon this cause was adjourned to Sat- 
urdey, November 19, 1949, at the hour of 9 
o’clock a.m.) [142] 


November 19, 1949, at 9:00 o’clock 


J, bRUCH 
resumed the stand, previously sworn. 


The Court: All right, gentlemen, the witness is 
on the stand. You may resume. 

The Witness: Your Honor, shall I answer the 
last question ? 

The Court: The last question is unanswered. The 
last question is stricken. You may repeat what- 
ever question you wish. 

Mr. Collett: I have no further questions; I am 
through. 


Redirect Examination 
By Mr. Grupp: 


Q. My. Bruch, in the cross-examination yester- 
day afternoon, you were given three figures; one 
was a figure of some $30,000 odd dollars—three 
figures were $35,000, one was $60,000 odd, and one 
was $90,000 odd. The $35,000 figure was taken from 
plaintiff’s exhibit 28, and in your answer you men- 
tioned something about that being incomplete. Can 
you tell us why the figure of $35,000 was an incom- 
plete figure? 

Mr. Collett: If the Court please, I am going to 
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object; calling for hearsay testimony. 'The witness 
testified only on information from those books and 
any information further than that is particularly 
hearsay, what someone else may have told [143] him. 

Mr. Grupp: We are directing our questions to 
the books, your Honor, specifically. 

The Court: That may be true, but you asked 
him about those, and they are entitled to an answer. 
Overruled. 

A. I stated they were incomplete because I—in 
a previous observation there was a summary which 
did add up to much more than $35,000 figure. 

Q. (By Mr. Grupp): Looking at plaintiff’s ex- 
hibit 28, is that summary as it was introduced a 
complete summary of the sales for the period cov- 
ered? A. It is not a complete summary. 

Q. Now, did you, prior to the introduction of 
that document in evidence, prior to the time cause 
any sheets to be removed therefrom? 

A. Yes, I did. 

Q. And when did you find and discover, find 
that sheet, Mr. Bruch? 

A. After the testimony yesterday I did check 
our files and papers and found that we had the 
summary sheet. Because of the claim we had filed, 
we had it to support the amount that was in the 
claim. 

Q. Will you give us that summary sheet that 
you have? 

Mr. Grupp: Might we ask this be marked as 
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plaintiff’s exhibit for identification next in order? 
The Clerk: Plaintiff’s exhibit No. 30 for identi- 
fication. 
Q. (By Mr. Grupp): Now, Mr. Bruch, on this 
sheet there 1s some writing in addition to some type- 


written notes ? A. ‘There is. 
Q. You have examined that this morning, have 
you? A. I have. 


Q. Whose writing appeared thereon ? 

A. Part of the writing is mine, and the other 
part of the writing is by Mr. Charles Robinson, who 
was employed by the firm of John F. Forbes & Co., 
and who worked on the papers for claim for refund. 

The Court: Employed by whom? 

The Witness: John I. Fobes & Co. 

Q. (By Mr. Grupp): The name of the indivi- 
dual other than yourself is 2 

A. Charles Robinson. 

Q. And when was Charles Robinson employed 
by your firm? 

A. He was employed by our firm for I think it 
is approximately one year prior. That is the an- 
swer, approximately one year. 

Q. Do you know when that was? 

A. It is about the year 1948, roughly the entire 
year 1948, roughly speaking. 

Q. And do you know where Mr. Robinson is 
today ? 

A. He is now employed by the Internal Revenue 
Department. 
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Q. And is he in San Francisco? 

A. ‘To the best of my knowledge he is. [145] 

Q. And prior to the time he worked for you, do 
you know by whom Mr. Robinson was employed? 

A. Employed by the Internal Revenue Depart- 
ment. 

Q. In other words, his employment with you was 
interim employment? A. It was. 

Q. Employed first by the Internal Revenue and 
by you and then went back to the Internal Revenue? 

pee Chat is correct. 

Q. Where he still is, so far as you know? 

A. That is right. 

Q. I hand you exhibit No. 30 for identification. 
Can you just tell us which of the writing which 
appears on that was Mr. Robinson’s writing ? 

A. The words ‘‘comparable figure’ and the 
amount of ‘‘$89,529.17’’ and then two ratios, the 
ratio of $86,054.86 to $87,822.90, which was equiva- 
lent to 97.9 per cent, and the ratio of $86,054.86 to 
$89,529.17, or 96.1 per cent. 

Q. Now, the rest of that writing on there is your 
own, is that correct? A. That is correct. 

Q. Now, Mr. Bruch, where did you get this 
sheet ? 

A. That sheet was taken by me from—may I 
refer to the number of that exhibit? 

Q. Yes. [146] 

A. From what has been introduced as exhibit 


No. 28. 
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Mr. Grupp: We offer in evidence, your Honor, 
plaintiff’s exhibit 30 and identify it for the record 
as a part originally of plaintiff’s exhibit No. 28. 

Myr. Collett: I am going to object at this time, if 
the Court please; the foundation completely hasn’t 
been laid yet and why it was taken out of the rec- 
ord, why it wasn’t a part of the record when it was 
introduced here as a complete record, coming in 
now with another sheet of paper. The Court already 
advises it wants to terminate this case at 12:00 
o’clock. 

The Court: Let me see it. 

Ir. Collett: Papers taken out of the exhibits 
purportedly to be complete and the witness testify- 
ing it is complete and then we find additional 
papers coming in, we could go on this case forever. 

The Court: J will reserve ruling on it. I doubt 
that I will admit it. 

Mr. Grupp: In view of the Court’s statement, 
might I lay further foundation ? 

Phe Count: | You can ty 

Q. (By Mr. Grupp): Mr. Bruch, at the tame 
the plaintiff’s exhibit 30 for identification was first 
seen by you, where was it? ) 

A. It was included in the folder that has been 
submitted as exhibit 28. 

Q. And was it clipped in with the rest bi the 
typewritten pages? [147] A. It was. 

Q. And what was the purpose—did you yourself 
remove the document from what is now plaintiff’s 
exhibit 28? Ae Tedd: 
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Q. And what was the purpose of your remoy- 
ing it? 

A. I removed it for the reason that the figures 
in our claim for refund used some of the figures 
which were on that summary sheet, and as a matter 
of fact, Mr. Robinson’s computation of the ratios 
which I read off, are actually the figures which are 
quoted in the claim for refund which he assisted in 
preparing for our firm. 

Q. And you retained that document in your files 
until you presented it in court this morning ? 

A. Yes, that is right, from the time I removed it. 

Q. Now, Mr. Bruch, I hand you plaintiff’s ex- 
hibit No. 17 

The Court: Is this re-direct? 

Mr. Grupp: Yes, your Honor. 

The Court: Expecting to go back to direct on 
this witness ? 

Mr. Grupp: This is still with reference to this 
document, your Honor. 

The Court: All right. 

Q. (By Mr. Grupp): I will ask you if, upon 
your previous examination plaintiff’s exhibit 17 
contains the basic information which is contained in 
plaintiff’s exhibits 28 and 30. [148] 

A. I wouldn’t call it ‘‘contains basic informa- 
tion,’’ the answer would be no. 

Q. Just what is 17, now? A. 17 is 

The Court: We have gone through that. I want 
to be very careful you are not opening up on direct 
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on this witness. This is re-redirect, as I remember 
it. In other words, it is direct, cross-examination, 
redirect, recross, and now back on re-redirect. 

Mr. Grupp: I don’t think I have had any re- 
direct, your Honor, on this witness. 

The Court: Well, we will look. Oh, yes. Had 
direct, cross, redirect, recross, and now back on re- 
redirect. There must be orderly presentation of 
evidence. 

Mr. Grupp: Frankly, your Honor, I don’t dis- 
pute your Honor’s notes 

The Court: That was my recollection and my 
notes verify it. I can tell you the questions asked 
on cross-examination and redirect and then recross. 

Mr. Grupp: Mr. Bruch, just one or two other 
questions, then. 

@. Can an audit of Mr. Maroosis’ books be con- 
ducted without reference to plaintiff’s exhibit No. 
18, plaintiff’s exhibit No. 17, plaintiff’s exhibit 
No. 19—— 

The Court: Be conducted without reference to 
18, 17, 19, is that right? [149] 

The Witness: Yes, sir. 

Q. And 15. 

Mr. Collett: I object, if the Court please; that 
is incompetent, irrelevant and immaterial. 

The Court: Well, I will let him answer the 
question. 

Q. (By Mr. Grupp): Do you want to examine 
any of these records ? 

A. May I examine that exhibit there? 


James G. Smyth 205 


(Testimony of Jay Bruch.) 

Q. You are referring to the ledger? 

A. Yes. An audit could be examined without the 
exhibits which you have mentioned, except exhibit 
No. 17. In my opinion, it would be necessary to have 
exhibit 17 in order to make an audit of the books. 

@. And exhibit No. 17—well, we have that 
already. 

In posting the sales to the ledger, from what rec- 
ords are those sales posted ? 

The Court: Is this re-redirect? 

Mr. Grupp: Your Honor, as I understood the 
examination of the witness on cross, the-——— 

The Court: I am not talking cross, you have had 
redirect. 

_ Mr. Grupp: Frankly, I can’t distinguish in my 
mind what was asked on cross and if there was a 
recross, I frankly admit that to the Court. 

The Court: We will never be through with this 
case. 

Mr. Grupp: I have one other question. [150] 

The Court: One question ? 

Mr. Grupp: ‘This question I just asked and one 
other question. 

. The Court: Read the question. 


(Question read by the reporter. ) 


Mr. Grupp: I should have changed the last word 
‘“nosted’’ to ‘‘determined.’’ 

Q. From what—pardon me, in posting monthly 
sales to the ledger, from what records are the sales 
determined ? 
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A. They are determined from the information 
appearing in exhibit No. 17. 

Mr. Grupp: I am going to waive the other 
question. 

The Court: All right. 


Recross-Examination 
By Mr. Collett: 


@. Mr. Bruch, that assumes the accuracy of the 
daily sales? 

A. No, it does not, because the accuracy—the 
entries would be made 

Q. That is exhibit No. 17? 

A. Exhibit No. 17. 

Q@ That is based on the daily sales, isn’t it, and 
it doesn’t show what the daily sales are? You as- 
sume the accuracy of the daily sales when you take 
the recapitulation, isn’t that right? 

A You say when I take the recapitulation ? 

Q. You stated that the daily sales come from 
exhibit 17, that is a [151] recapitulation, isn’t it, of 
the daily sales, the actual sales that were made? 

The Court: No, counsel, your question answers 
itself. I am going to hold—if it 1s assumed that ex- 
hibit 17 is correct, and is shown it isn’t correct, 
then, what is? 

Mr. Collett: No further questions, if the Court 
please. 

The Court: All right. 

Mr. Grupp: Step down. 
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Plaintiff rests, your Honor. 
The Court: All right. Now, the plaintiff is sub- 
ject to cross-examination. Mr. Maroosis. 
The Clerk: You have been sworn. Please take 
the stand. 
NICK W. MAROOSIS 


resumed the stand, previously sworn. 


Cross-Examination 
By Mr. Collett: 


Q. Mr. Maroosis, your exhibit No. 1, which 
shows the sale of the establishment—a certificate of 
an individual doing business under a_ fictitious 
name, you advertised as of March 18, is that right, 
that you were doing business under a fictitious name 
as an individual? A. I believe so. 

Q. But actually as of that time the partnership 
was not terminated ? 

A. I don’t remember. It was about that time. 

Q. Didn’t you state you took over the business 
on April 1? A. Yes, sir. 

Q. Then it wasn’t terminated on March 13? 

A. I believe it was in the process of being ter- 
minated. 

Q. But you advertised that you were doing busi- 
ness as an individual on that day ? 

A. I think an agreement had been reached and 
it was just a matter of the formalities, or the legal 
papers were holding up the 
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Q. What kind of a partnership was this be- 
tween you and Mr. Kosloff? 

A. A normal partnership. 

Q. Equal share in the profits? A. Yes, 

q@. And in the losses? A. Yes, sir. 

Q. And how was the business managed and the 
business conducted ? 


A. How was it managed ? 

@. Managed, yes. 

A. Managed it to the best of my ability. 

@. What did you do? 

A. I didn’t do anything. 

Q. You didn’t do anything? A. No, sim 
Q. 


What do you mean, you didn’t do anything 
at all with regard [153] to the business? 

A. Well, the arrangement that was had was that 
Mr. Kosloff was to draw, as I recall originally, $50 
per week, if my memory serves me correctly, and 
that was his share for the working end of the busi- 
ness, and later on it became $75 a week, and later 
on it became $100 a week, $100 a week that he was 
drawing over and above what I was drawing. In 
other words, he was drawing $100 a week, because 
I wasn’t a working partner, he was the working 
partner. And I believe it was on or about April 1st 
that I started drawing a salary, as I recall. IT am 
not sure, I wouldn’t want to be quoted. I mean I 
am just speaking from my memory. 

Q. When did you enter into this partnership ? 
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A. I believe in 741, I think October; possibly 
shortly before that. 

Q. And the partnership concerned which of the 
stores ? A. Just the 458 Geary Street. 

Q. Just 458 Geary Street ? ie NOS, SU, 

@. Were you at 458 Geary Street selling mer- 
chandise ? 

A. Iwas there quite a bit after April 1st. 

mee rior to April 17 A. Very seldom. 

Q. What bank accounts did you have for the 458 
Geary Street store prior to April 1, 1944? [154] 

A. At the Jones-Geary branch of the Bank of 
America. 

Any other ? A. No, sir. 

And in whose name was that account ? 

Mr. Kosloff’s and myself. 

And who signed the checks ? 

Either Mr. Kosloff and myself. 

Did you sign any? 

T imagine I did. 

Don’t you know whether you did or not? 
Well, I should think I would, naturally. 
Did you or did you not sign checks during 
this period ? 

A. If you give me a specific check I will be able 
to answer yes or no. You will probably find that I 
did. I was full-fledged to sign and I probably signed 
most of them. 

Q. Now, Mr. Maroosis, we have had three figures 
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that have been presented to the Court concerning 
daily sales for the period January 1 to March 31, 
1944. A. Yes, sir. 

Q. The first figure, $35,450.93; the second—that. 
is taken from the daily sales record—the second, 
$60,566.48, which is reflected in your return to the 
State Board of Equalization; the third figure, $90,- 
727.53, which figure was determined by the State 
Audit to be the quantity of, or value of the distilled 
spirits sold by you during the period from January 
1, 1944, to [155] March 31, 1944. Will you explain 
to the court the differences in those particular fig- 
ures as a matter of the actual sales of the distilled 
spirits? A. What difference ? 

The Court: Just a moment, that is enough. You 
may answer the question. 

A. Well, the first figure I believe is the figure 
that was not complete as of the sales. It was an in- 
complete figure of the sales between April—between 
January 1 and April, or March 31, 1944. When I 
was up on the stand here before I was told to 
answer it yes or no and I answered it yes or no 
and read the figures contained therem, which were 
incomplete. Is that it? Shall I go further, your 
Honor? 

The Court: Whenever you think you have an- 
swered the question. 

The Witness: Yes, I answered the question. This 
35—now, with regard to your second figure of 60, 
we were in error in our report to the State Board. 
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The audit the State Board made confirmed the fact, 
or I should say, we later checked it to be true, that 
the distilled spirits that should have been reported 
should have been 96. something, 41, I believe, or 
49, something of that nature, and that was the fig- 
ure that we ultimately paid on because we found the 
figure to be true and correct through our own audit, 
through our own check of the State Board’s audit. 

Q. The accountant indicated the $86,000, accord- 
ing to your books, is the figure which shows your 
sales during that period. Will you please explain 
and answer my first question: What is the differ- 
ence between $35,450.93—— 

Mr. Grupp: Just a minute, I am going to ob- 
ject on the ground that has been answered. 

The Court: He says it was incomplete. 

Q. (By Myx. Collett): Wherein was it incom- 
plete? 

A. Well, inasmuch as the entire book was not 
there, the entire sheets, the balance of the sheet was 
introduced this morning. 

Q. What do you mean, the balance of the sheet 
was introduced this morning? 

A. The sheet that was introduced this morning 
makes up the difference of the figures, does it not? 

Q. By that you mean this figure of $52,331.97, 
which appears on plaintiff’s exhibit 30 1s whiskey? 

A. I believe so. 

Q. Where did that figure come from? 

A. That is Three Rivers whiskey. It is case 


goods. 
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What Three Rivers whiskey ? 
The Three Rivers whiskey we had on hand. 
When? 
In that particular period. 
Where was this Three Rivers whiskey ? 
Where was it? [157] 
Yes. A. It was in the store. 
When? 
Starting from February 25, or starting from 
February, I believe, I wouldn’t want to be quoted 
on that day, starting somewhere in February, some 
day after February 14, and was inclusive until 
March 31, 1944, at 458 Geary Strect. 

Q. Was the whiskey in the store on Mareh 31, 
1944? 

A. No, sir. It was—it had been previously in the 
store, had been sold. That is the sales you are look- 


POOPOPOoOPSO 


ing at, sir. 
Q. Well, where is there any record of the sale 
of this whiskey? A. In exhibit No. 17. 


Q. Would you show it to me? 

A. Surely, which specific day? 

Q. You have given me a figure of $52,331.97, 
which you say represents the sale of Three Rivers 
whiskey. 

A. You have to understand this: that if—this is 
only elementary accounting—if we buy 775 cases of 
a whiskey and that if we buy that whiskey on Feb- 
ruary 15 and that on the 31st of March of the same 
year of 1944 that we have only 275 cases left, you 
can only assume that 500 cases was sold. 
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@. And that you consider to be elementary ac- 
counting, is that it? A. Yes, sir. 

Mr. Collett: Mark this for identification. 

The Court: Are you objecting to Exhibit 30? 
I have not [158] ruled on it yet. 

Mr. Collett: I am not making an objection; try- 
ing to show what whiskey, to find out about that 
figure of $52,000. . 

The Clerk: This will be defendant’s exhibit A 
for identification. 

Mr. Grupp: May I see that, counsel ? 

Mr. Collett: JI might state the witness was here 
from the San Francisco Warehouse, if the Court 
please, and this document was shown to counsel for 
the plaintiff, and as I understand it, it was stipu- 
lated it was a correct records of the Three Rivers 
whiskey in the warehouse on the date the record 
shows. There is no objection ? 

Mr. Grupp: We have no objection. 

The Court: Exhibit A is admitted without ob- 
jection. 

Mr. Grupp: So far as we are concerned. 


(Whereupon warehouse record, previously 
for identification, was received in evidence and 
marked defendants’ exhibit A.) 


Q. (By Mr. Collett): Mr. Maroosis, calling 
your attention to defendant’s exhibit A, that shows 
that 775 cases of Three Rivers whiskey was in the 
San H'rancisco Warehouse as of February 25, 1944, 

aa 


which represents 775 cases. ow, on Alareh 2, 100 
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cases were delivered to 458 Geary Street. Can you 
show in the records the disposition of the 100 cases 
that were withdrawn on March 2? 

A. I don’t see why not. I mean, I can’t specifi- 
eally show [159] where an individual bottle was 
sold. I know a grocery store couldn’t tell where 
they sold so many cans of condensed milk. 

Mr. Collett: If the Court please, I asked. 

The Court: You asked whether you can show 
that in the records. 

A. We can show sufficient sales to offset the sale 
of the merchandise the gentleman is speaking of. 

Q. (By Mr. Collett): Well, will you show from 
the exhibits that are here—these are your records— 
just wherein 100 cases of Three Rivers whiskey was 
disposed of. 

A. On the 26th, the day following—what date 
was that you said: Will you give me that date 
again, please? 

Q. March 2. 

Mr. Grupp: Might the record show the witness 
is reading from plaintiff’s exhibit No. 17. 

A. On March 2, is that what you said? 

Q. (By Mrevollett);  MarehyZ. 

A. On March 4 there was $2,511.61 in sales. On 
the 6th there was $2,332. in sales, and I should 
imagine that was principally Three Rivers. 

Q. You don’t know? 

A. It would have to be. We have nothing else in 
the store in the line of whiskies to speak of. Cer- 
tainly would be confirmed by the sales there. 
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Q. Is your daily sales record for the—plaintiff’s 
exhibit No. [160] 18B—can you find it in there? 

A. On March 4, according to the sheets you have 
just given me, the exhibit No. 18, the sales for that 
particular day for all merchandise other than Three 
Rivers, was $114.82. 

The Court: Other than Three Rivers was how 
much ? 

A. Was $190.81—I am sorry, I made a mistake 
on that figure—$190.81. If you will total them you 
will find them to be correct, the daily sales for that 
particular day was $2,511.61. 

The Court: $2,511.61? 

The Witness: $2,511.61, so the sales of Three 
Rivers for that particular day were the subtraction 
of $190.81, the subtraction from $2,511.61, which 
would be approximately $2300. 

Q. (By Mr. Collett): Your claim is that you 
sold 100 cases of Three Rivers on March 4 for 
$2300 ? 

A. Claiming that there were sales in that 
amount of approximately $2300. 

Q. You mean sales that are not recorded in this 
book? 7 

A. Yes, sir; yes, sales, case merchandise. 

Q. Well 

A. You see, I was not in the store. Mr. Kosloff 
was still in charge of the store. I never took over 
until April 1, 1944, at which time the inventory 
was taken, then I was in absolute control of the 


store. 
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Mr. Collett: I ask that the witness’ answer be 
stricken out as not responsive to that question. 

The Court: Denied. 

Q. (By Mr. Collett): Mz. Maroosis, how many 
cases of Three Rivers were sold on March 4? 

A. I just had it here; I just showed it to you. 

Q. Show me where it says anything about Three 
Rivers. 

A. That is all the merchandise that was in the 
store, had to be Three Rivers, everything listed in 
the book, the balance would have to be Three Rivers 
whiskey. 

Q. That was all the merchandise you had in the 
store? 

A. To the best of my knowledge, everything was 
sold was written in that book, excepting the case 
sales. 

Q. With the exception of the case sales? 

A. Yes, sir. 

Q. Now, on March 6 another 100 cases were 
withdrawn from the San Francisco warehouse? 

A. Yes, sir. On March 6, there was—March 6 
the sales for March 6 in distilled spirits was—in 
distilled merchandise in that book was $164.49, and 
sales for March 6 were $2,332.29. 

The Court: $2,832.29? 

The Witness: $2,332.29, so the subtraction of 
$164.49 from the figure of $2,332.29 would be the 
approximate sales of Three Rivers. 

Q. Now, between the dates of the 3rd or the 4th 
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and 6th, as you stated, as of the 6th, how many cases 
of Three Rivers did [162] you have left? 

A. I don’t know. 

@. You don’t know? A. No. 

Q@. 200 cases have been withdrawn, but you don’t 
know how many cases you have left out of the 200? 

Mr. Grupp: As of March 6, was that question ? 

Mr. Collett: Yes. 

A. There was no inventory taken on March 6. 

Q. On these sales that don’t appear in your 
books, how did you get those in the cash register? 

Mr. Grupp: Just a minute, I am going to object 
to the question. It is assuming something not in 
evidence, unless you specify which book you are 
referring to. 

The Court: Overruled. 

A. Yes. 

The Court: You may read the question. 


(Question read by the reporter.) 


A. Well, there was an auxiliary sales sheet. I 
will have to explain that. May I explain that? 

The Court: Yes. 

The Witness: The cash register at 458 Geary 
Street was a small cash register unlike the cash 
registers at the other stores. You could only ring 
sales, as I recall, to the amount of—I don’t remem- 
ber the amount—it was a smaller register, [163] 
nevertheless. I believe the amount went to 999, if 
I remember correct, $999.99. Nevertheless, where 
there was sales in large quantities of money, that 
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was put on an auxiliary sheet and then at the end 
of the day the particular whiskey was deducted 
from the, or added, I should say, to the cash register 
reading and subsequently banked. 

Q. That was added by a pencil or an ink amount 
at the bottom of the paper, is that it? 

A. If the tape checked, yes. If you will notice 
on that exhibit No., what is that exhibit? 

Q. This one? 18B. 

A. If you will notice at the end of each day you 
will notice on the left hand, the right hand side you 
will notice a check mark at the end of each parti- 
cular day. You will notice the notes that was on 
the tape check and that in turn was added to the 
cash of the day and it was banked subsequently. 

Q. How could we determine the actual sale price 
of one case of Three Rivers? 

A. Well, I imagine the sale price would be in 
there, wouldn’t it, except in cases where large lots 
may have been sold for a few dollars cheaper. 

Q. Or for a few dollars more? 

A. Itis hardly possible. Selling in larger quan- 
tities, you usually sell cheaper, not more. 

Q. There is no way you can tell what you actu- 
ally sold a case [164] of Three Rivers for, it isn’t 
entered in plaintiff’s exhibit 18b. 

A. Well, that would be the ceiling. If anything, 
it would be sold below that figure. Three Rivers was 
an inferior whiskey. 

Mr. Collett: I ask that that answer be stricken. 
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The Court: It will be stricken. Read the ques- 
tion. 
(Question read by the reporter.) 


eee) es, SIT. 

Q. (By Mr. Collett): Other than is entered in 
this daily perpetual inventory, exhibit 18B, is there 
any way by which you can show us what you sold a 
case of Three Rivers whiskey for during this period 
of March 2 or March 6, which period we are con- 
cerned about, or any period during the month of 
March, at any time during the month? 

A. It is elementary that if it would be sold in 
larger quantities it would be sold for a few dollars 
less, sold in quantity 

The Court: That doesn’t help. You were asked, 
is there any way you can tell what it was sold for. 

The Witness: Yes, it would have been sold 
cheaper than that, at that price or cheaper. 

The Court: All right, you may proceed. 

Q. (By Mr. Collett): Now, Myr. Maroosis, on 
defendant’s exhibit A shows that on March 10, 100 
cases were delivered from the San Francisco Ware- 
house——- 

The Court: What exhibit is this? 

Mr. Collett: Defendant’s exhibit A. Would the 
Court like [165] to look at this exhibit? It has 
been admitted in evidence. 

The Court: All right, I just wanted to have the 
reference to the exhibit. Shows 100 cases deliv- 
ered—— 
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Mr. Collett: March 10. 

A. That would be answered in the same manner. 

Q. Your answer would be the same for that 100 
cases ? END OCS, RUE. 

Q. You don’t know then, as of March 10, how 
many cases you have left out of the previous 200 
that were withdrawn—know how many were left . 
out of the 100 that were drawn out March 10, is 
that so? 

A. I want to say this: I don’t know physically. 
However, it is only natural that we wouldn’t be 
drawing unless we needed it, because only selling 
the first 100 cases and drawing 100 cases, selling 
100 cases and drawing 100 cases. If we sold it, 
we withdrew it. 

Mr. Collett: I move that answer be stricken. 

The Court: I will let it stand for what it is. 

Q. (By Mr. Collett): Now, on March 30, 1944, 
it shows 200 cases delivered? A, Yessine 

Q. How do you account for the 200 cases? 

A. I account for it in the same manner. 

Q. Show us where you account for it in the same 
manner. 

A. Well, on March 30 the sales is—I believe you 
have the [166] papers there, counsel. 

On March 30, the sales other than Three Rivers 
was $192.04. 

The Court: $192.04? 

The Witness: $192.04. 

The Court: All right. 
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A. (Continuing) The sales, the total sales for 
that period, day, were $2,433.06. Should I do the 
31st too while I am here? 

Mie Court: You may. 

A. (Continuing) The sales for the 31st were 
$223 and the total sales for the 31st were $2,663.90. 

Q. Do you know how many eases of Three Rivers 
whiskey are accounted for in plaintiff’s exhibit 18B 
in the daily sales or perpetual inventory ? 

A. Yes, sir. 

@. How many? 

A. In dollars I can give you—I can’t give it to 
you in—I have never totaled the cases. I can give 
you it in dollars. 

Q. March 31 shows, I see it is listed here, there 


are two cases of Three Rivers? Ao Ves, sire 
Q. There is a figure circled that says 80? 
A. Yes, sir. 
Q. What does that mean, sold for $40 a case? 
A. Including the sales tax. [167] 
Q. Including the sales tax? A. Yes. 
Q. On March 31 at the bottom, there is no num- 


ber on this page, it is the second page from the 
fourth page from the end. March 31 shows again 
two figures circled, 80 and cases of Three Rivers; 
is that likewise two cases? A. Yes. 

Q. At $40? A. Yes. 

Q. Now, what would be the total sale price of 
200 cases of Three Rivers? 

A. Well it depends on how it is sold. If it is 
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sold in individual cases it should be the case times 
$40, including the sales tax, or sold in larger quan- 
tities it could be down to $33 a case. 

Q. Yes. Now, what we were discussing, we 
reached the point where 200 cases had been with- 
drawn as of March 30. For the month of March 
so far 500 cases have been withdrawn. 

A. Yes. 

Q. On March 30, the morning of March 31, be- 
fore you opened business, how many cases of Three 
Rivers whiskey did you have left of the 500 cases 
that had been withdrawn ? 


A. Be no way of telling. 

Q. No way of telling? A. No, sir. [168] 

@. You don’t know? A. No, sir. 

Q. Now, on March 31 you withdrew 200 cases? 
A. Yes, sir. 

Q. 


What happened to those, the 200 cases of 
March 21? 

A. I, think they remained in our inventory 
didn’t they? I believe we had 275 cases left on 
April 1 when we declared our inventory. 

Q. You testified on direct examination that at 
the 458 Geary Street, two thousand and fifty-six 
bottles was the way it was broken down? 

A. Yes. 

Q. Two thousand and fifty-six bottles accounted 
for in the inventory ? A. Yes, sir. 

Q. Which represented 171 and 14 cases? 

A. Approximately. 


James G. Smyth 223 


(Testimony of Nick W. Maroosis.) 

Q. And you saw the 100 cases at 499 Haight 
Street ? A. Yes, sir. 

Q. When did you put the 100 cases there at 499 
Haight Street? 

A. JI don’t remember; I imagine it was on the 
30th or 81st. 

@. Why were they put at 499 Haight? 

A. We had very little room at 458 Geary and 
no business, no place to put merchandise. 

Q. Where were they put at 499 Haight Street? 

A. In the basement through a slide. 

Q. What sort of an arrangement is that at 499 


Haight Street? A. One of our liquor stores. 
Q. To get into the basement how do you accom- 
plish it? 


A. Well, at that time the arrangement was this: 
but prior, or I should say, subsequently, we had 
Q. At the time A. A trap door. 
Q. The cases were put into the basement? 

A. Put in through a slide. I already answered 


Q. What sort of a slide? 

A. Just an ordinary slide, slide it down and—— 

Q. What size is the opening that gets into the 
basement ? A. Prior? 

Q. On the date that the cases were put in there, 
what was the size of the opening? 

A. Should imagine probably six feet by four 
feet, or five feet, six feet by five. 
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Q. Was any other liquor or other goods stored 
in that basement at the time? 

None that belonged to 458 Geary Street. 
Was there any there belonged to 499 Haight? 
More than possible there was some wine there. 
Do you know? A. I don’t know, no. 
You don’t know? A. No, sir. 

You don’t know whether there was anything 
down there or not? A. No, siz. 

Q. Do you know what the date was that that 
whiskey was put in that basement you testifled to? 

A. It would have to be—it would have to be 
either two or three days. Asa matter of fact, before 
you saw that record, which you haven’t allowed me 
to see, I thought it was, I recall on the 29th—as a 
matter of fact, I still believe it was taken out the 
29th, and the record not made until the 30th. I 
ealled the San Francisco Warehouse and asked for 
the same records and they said they had been de- 
stroyed years‘ago. I don’t know how to get it, it 
doesn’t mean anything, but tell you what—how my 
memory serves me. I believe it was taken out on 
the 29th and well, this record wasn’t made until 
the 30th. 

Q. When were the 200 cases taken out that were 
shown on the 31st? 

A. I imagine taken out on the 30th or 31st. I 
mean, whichever the warehouse preferred. We were 
in the habit of taking them out during the morning 
and some time during the afternoon, depends on 
when they were taken out. 


QOOP Ob 
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Q. You don’t think that 200 cases shown as 
having been withdrawn on the 31st of March were 
actually withdrawn the 31st, or was withdrawn the 
30th ? 

A. It says the 31st, and I am inclined to believe 
the record. 

Q. Then you believe the record as to the previous 
entry ? A. Yes, sir. 

Q. Which of this group of 100 cases was stored 
in that? A. I don’t remember, sir. 

Q. You don’t remember? A. No, sir. 

Q. Did you tell Mr. Hedrick on May 2 that there 
were 100 cases at 499 Haight Street that belonged 
to 458 Geary? DaeeNO, SI. 

Q. Why not? 

A. Oh, I would rather not answer it. 

Mr. Grupp: I think you should answer any 
question put to you. 

A. I asked—very well, if I am, I will. I asked 
Mr. Hedrick when he came in, offered my inventory 
and asked him if we could take this check, check 
my inventory, be faster, save a lot of time. Mr. 
Hedric says no. Things got very belligerent, said 
the only possibility, the only thing that was impos- 
sible was he or I could make a nigger baby. We 
were both very belligerent, I was fighting mad and 
so was he. 

Mr. Grupp: I submit that should be stricken. 

The Court: It will stand. 

Q. (By Mr. Collett): You did not, however, 
fell Mr. Hedrick 
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A. I just told you we were not speaking from 
that point forward. [172] He took his own inventory 
and he told me it was subsequently 108 gallons over- 
stated, and at that time I explained to him there 
were 60 cases at that time at the Haight Street 
store. We had cooled off by then. 

Q. Were there any other cases of any kind of 
whiskey that you didn’t report to Mr. Hedrick that 
you might have somewhere else? A. No, sir. 

Q. Don’t you think it was necessary to compute 
an inventory as of May 2 and endeavor to relay it 
back to April 1? Do you know what whiskey you 
had at the other places that might have belonged 
to 458? 

A. It would have been obvious that the inven- 
tory would have to come in as overstated. Mr. 
Hedrick’s computation could only prove one thing, 
that the inventory would have been overstated had 
I told him or had not told him, it wouldn’t make 
a bit of difference, because our inventory-was taken 
correctly April 1, 1944. 

Q. Now, we have had the figures for the total 
sales for the period through 1943 and in the month 
of December it shows that there were sales in the 
amount of $62,946.84. 

The Court: How much is that? 

Mr. Collett: $62,946.84. 

The Court: What month? 

Mr. Collett: December of 1943. 

The Court: December, 1948, sales were $62,- 
946.84. That [173] is from exhibit 

Mr. Collett: From plaintiff’s exhibit 21. Like- 
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wise it shows that for July it was $10,672; August, 
$10,909; September, $13,892; October, $15,003; No- 
vember, $13,160; December, $62,946.84. Mr. Bruck 
disclosed to us from the books yesterday that from 
November 1, 1942, to June 30, it began at $6,340, 
and maintained a slight increase from month to 
month up to $9,643.77 as of June 30, 1943. 

Q. How do you account for the disproportionate 
amount of sales in December, 1943? 

A. Sales of whiskey. 

Q. Sales of whiskey ? A. Yes, sir. 

Q. And you have no records to show what those 
sales consisted of ? A. No, sir. 

@. Or what the sale price of any particular case 
of whiskey might have been? A. No, sir. 

Mr. Collett: That is all. 


Redirect Examination 
By Mr. Grupp: 


Q. Just one question, Mr. Maroosis. 
_ Might I have this exhibit marked for identifica- 
tion, consists of two pages. 

The Court: Exhibit 30 will be admitted. Such 
objection as there is is overruled. [174] 

The Clerk: Exhibit 31 admitted in evidence. 

Mr. Collett: No. 

The Clerk: Did you say in evidence? 

The Court: I am not saying anything about 
31. Exhibit 30 I took under reservation, reserved 
ruling. Exhibit 30 is admitted. 
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The Clerk: Plaintiff’s exhibit admitted in evi- 
denee. 

(Whereupon the document previously marked 
for identification was received in evidence as 
plaintiff’s exhibit No. 30.) 

The Court: Plaintiff’s exhibit 31 for identifica- 
tion. 

Q. (By Mr. Grupp): Mr. Maroosis, handing 
you plaintiff’s exhibit 31 for identification, consist- 
ing of two sheets, and referring to the first sheet, 
which is a typewritten receipt from—whose signa- 
ture appears on that document? 

A. Mr. Hedrick’s. 

@. And whose writing appears thereon? 

A. Mr. Hedricks’. 

Q. Now, at the time that that document was 
signed by Mr. Hedrick, was that signed on the date 
it bears, May 4, 1944? A. Yes, sir. 

Q. Now, this sheet which is attached to this re- 
ceipt, was that sheet referred to in the receipt? 

AS VES, Sie 

Q. And did Mr. Hedrick receive the inventory 
and the list of serial numbers of Three Rivers on 
hand at that time? [175] A. Yes, sir. 

Q. Now, at the time that this receipt was signed, 
plaintiff’s exhibit 31, there was on hand in the 
Geary Street store how many cases of Three Rivers 
whiskey—let me strike that. 

How many cases of Three Rivers whiskey were 
still in the Haight Street store as of May 4? 

A. 60 eases. 
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Q. And originally your inventory of April 1, 
1944, disclosed how many eases at the Geary Street 
store ? A. On which day? 

Q. On April 1, 1944. 

A. 3,256 bottles, I believe, which is about 271 
cases. ' 

Q. I am referring to how many in the physical 
inventory of the Geary Street store taken April 1, 
how many cases of Three Rivers were at the Geary 


Street store? A. About 171. 
Q. The other 100 were at the Haight Street 
store ? A. Haight Street. 


Q. Now, you handed Mr. Hedrick on May 4, 
1944, a copy of your written inventory as acknowl- 
edged by this receipt, of the Geary Street store, is 


that correct? ms Yes) sir. 
Q. Which showed there were 176 cases at the 
Geary Street store? A. Yes, sir. 


Q. At the same time you handed him a list of 
231 serial numbers [176] of cases of Three Rivers 
on hand at Geary Street as of April 1, 1944? 

A. Yes, sir. 

Q. And handing him the receipt on the inventory 
and this list of 231 serial numbers, you got that re- 
ceipt from him? A. Yes. 

Q. Which is plaintiff’s exhibit 31. 

We will offer plaintiff’s exhibit 31 in evidence. 

The Court: Exhibit 31 admitted. 


(Thereupon the document previously marked 
for identification was received in evidence as 
plaintiff’s exhibit No. 31.) 
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The Court: Let me see it. 

Q. (By Mr. Grupp): Incidentally, Mr. Ma- 
roosis, I think counsel will admit this, but the law 
requires serial numbers to be destroyed on cases 
when they are opened? A. Yes. 

Q. So that you could only give Mr. Hedrick 
the cases, the case numbers, serial number of cases 
which were still intact and unopened ? 

Alo Yessrsir: 

Q. So that this accounted for 231 of the 276 
cases, would indicate what to you, Mr. Maroosis? 

A. It would indicate that the balance of the cases 
were either on the shelves, in the warehouse, or 
were on display, or were made available for sale. 

@. In unbroken cases? 

A. They were out of the cases. 

Mr. Grupp: I have no further questions. 


Recross-Examination 
By Mr. Collett: 


Q. I have no questions about that, if the Court 
please. I have maybe two more questions with re- 
gard to that 100 cases at 499 Haight, just take a 
moment. 

Mr. Maroosis, who transported the 100 cases to 
499 Haight Street? 

A. I don’t remember. 

Q. You don’t remember? 

A. It was—must have been one of my employees, 
possibly could have been any one of my employees. 
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Mr. Collett: That is all. 

Mr. Grupp: Step down. 

The plaintiff rests. 

The Court: Well, it seems to me that this is a 
fairly appropriate time for our morning recess. 
We will have it. Ten minutes. 


(Short recess.) 


Mr. Collett: I might state to the Court that I am 
sure we are going to finish before 12:00 if counsel 
does not take too long in examining the govern- 
ment’s witnesses. 

The Court: All right, we will see. [178] 

Mr. Collett: Mr. Hedrick. 


RAYMOND C. HEDRICK 


called as a witness on behalf of the defendant; 
sworn. 


The Clerk: Will you state your name to the 
Court, please? 
A. Raymond C. Hedrick. 


Direct Examination 
By My. Collett: 


Q. By whom are you employed, Mr. Hedrick? 

A. The United States Government, Internal 
Revenue Bureau. 

Q. And the period from July Ist, 1943, to May 
2nd, 1944, by whom were you employed ? 

A. The Alcohol Tax Unit of the Internal Rev- 
enue Bureau. 
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The Court: July 1, 1948, to when? 

Mr. Collett: May, 1944. 

Q. How long had you been employed by the 
Alcohol Tax Unit? 

A. Did you say how long? 


Q. Yes. A. Since 1936. 

Q. And when was your association with that 
unit terminated ? A. 1945. 

Q. Month? A. November. 


Q. And you were reassigned or transferred, were 
you, to the Internal Revenue? 

A. Well, I transferred to the Intelligence Unit 
of the Internal Revenue Service in which position 
T am now employed. [179] 

Q. Now, in the performance of your duties in 
the Aleohol Tax Unit, when did you first make the 
acquaintance of the plaintiff in this case, Mr. Ma- 
roosis ? 

A. In December, approximately December 7 or 
8 of 1943, I was assigned to work with an inspector 
to make inquiries concerning the sales of black 
market, black marketing in liquor. 

According to my records, on December 7, Decem- 
ber 8, I called at the liquor store, 458 Geary Street. 
We were assigned to make inquiries of representa- 
tive liquor stores throughout the city. December 7 
IT talked to Mike Kosloff at this store. On De- 
eember 8 Mr. Maroosis was at the store; I talked 
to Mr. Maroosis. That is the first time I met him, 
Mr. Maroosis. 
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Q. In the conversation that you had with Mr. 
Maroosis on December 8, was there any information 
relevant to the issue of this case? A. No, sie 

Q. After December 8th, when was your next 
contact with Mr. Maroosis? 

A. I believe it was about December 18th. 

Q. What was the subject matter of that contact? 

A. Our inquiries and information given me 
through our records of sales submitted by wholesale 
liquor dealers, the form 52-b, had shown our unit 
that Mr. Maroosis purchased liquor in considerable 
quantities in the East, which was shipped out to the 
Pacifie Coast, which liquor was not handled locally. 
And [180] we had been instructed to, in our in- 
quiries, to ascertain if possible to whom this mer- 
chandise was sold. 

In making such inquiries, I had occasion to go 
back and check with Mr. Maroosis, and I believe 
with Myr. Kosloff, to verify or obtain additional 
information concerning such sales. 

Q. Was that in the month of December? 

A. That carried through December and January 
and into the first part of February. 

Q. First part of February. Did you ascertain 
all the information that you sought? 


A. No, sir. 
Q. What information didn’t you get that you 
sought? 


Mr. Grupp: I don’t see the relevancy of that; I 
will object. 
The Court: Overruled. 
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A. Information concerning black market liquor 
is very, very difficult to obtain. At times we would 
find cases of the types of liquor brands which Mr. 
Maroosis had sold, those mentioned previously, three 
of which, as I recall, were Ben Franklin Whisky 
and Silver Moon Whisky 

The Court: Benjamin Franklin? 

The Witness: Benjamin Franklin. 

The Court: Silver Moon. 

The Witness: Silver Moon, and Captain Jack. 
There was another one, Black Gold, but I believe 
that was sold by one or [181] two others besides Mr. 
Maroosis. In endeavoring to trace this merchan- 
dise, we would check with the purchaser where we 
found evidence it had been purchased by a bar, and 
tried to trace the sale back to Mr. Maroosis, and 
it was almost impossible to obtain evidence of the 
direct sale by Mr. Maroosis—I say Mr. Maroosis; 
I mean the store at 458 Geary Street known as 
Joseph’s, but which was often associated with Mr. 
Maroosis as being the manager, or operator. 

Q. Every time that you went there, was Mr. 
Maroosis there except the first time, as you stated? 

A. I don’t recall Mr. Maroosis there on all oc- 
casions. 

Q. What about the Ramshead Whisky, would 
that come into that category? 

A. No, sir; that is an Alfred Hart Whisky. 

The Court: Ramshead—that is not in the case. 

Q. And the Three Rivers, what about it? 
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A. That came into the picture later. 

Q. Later? A. Yes, sir. 

Q. And you say the early part of February— 
when was your next contact with Mr. Maroosis or 
the store known as Joseph’s, at 458 Geary? 

A. From early in February until mid-March, I 
had other assignments. In the middle of March 
I came back to San Francisco and continued my 
inquiries concerning black market liquors, and [182] 
during the period, checking our 52-b records, I 
ascertained Mr. Maroosis had purchased 775 cases 
of Three Rivers Whisky. 

®. I see. 

A. From the Hart Corporation, and this whisky 
was stored at the north branch of the San Fran- 
cisco Warehouse Company. 

Q. Now, as of March 31 

The Court: Stored where? 

The Witness: At the north branch of the San 
Francisco Warehouse Company. 

Q. As of April the Ist or March 31, rather, mid- 
night, the deadline of the inventory, is that so? 

A. That’s right. 

Q. On April 1st with regard to the three stores 
operated, in regard to this particular matter, 499 
Haight Street, 458 Geary Street, 2066 Fillmore 
Street, did you make a spot check on April 1 with 
regard to the inventory of each store? 

eee ledaid. 

Q. Was there anyone with you? 

A. Yes, sir. 
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Q. Who? 

A. Inspector John Arisco was with me on that 
day. 

Q. Now, you made a spot check of the three 
stores, 458 Geary Street, 499 Haight Street, 2066 
Fillmore Street ? A. Yes, we did. 

Q. What time of day was it that you went to 
499 Haight Street? [183] 

A. It was in the late forenoon. 

Q. Late forenoon. Was the store open for busi- 
ness ? A. No, sir. 

Q. Who was at the store in charge of it at the 
time? 

A. I don’t recall who was at the 499 Haight 
Street Store. 

Q. Did you see anything there of 100 cases of 
Three Rivers whisky? Awe did nen 

Q. Did anyone present at the store advise you 
there was 100 cases of the Three Rivers in the 
basement? 

Mr. Grupp: I am going to object on the ground 
there is no foundation laid, unless the question is 
asked 

The Court: Yes, I will sustain the objection un- 
less shown there is a question asked. 

Q. In making the spot check, Mr. Hedrick, what 
did you do? 

A. We made just what the term applies, spot- 
checking of merchandise; rather than counting in- 
dividual bottles, checking full cases of merchandise. 
We estimate the stock on the shelves changes very 
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little, and we counted 36 cases of wine and 44 cases 
of wine in the store; three cases of rum; six cases 
of gin; and three more cases of rum. I listed these 
in my notebook at the time. 

Q. Where was all the goods, the case goods 
stored that you saw in the store? 

A. Most of the case goods was stored behind 
the counter in a [184] place partitioned off for 
storage and over a little sort of a balcony or hang- 
ing mezzanine about that particular place on the 
east side of that store. It is a narrow space, it is 
partitioned off for storage. 

Q. Did you ask anybody in the store whether 
or not there was any other merchandise other than 
what you saw? 

A. I did, I asked the party in charge if there 
was any other merchandise in the store, any other 
liquor, and they said there was none. 

Q. Were you aware of the fact that there was 
a basement in that store? 

A. I think so. I was in the store before, I 
noticed a trap door partially covered by a table, 
and cases of merchandise behind the partition in a 
little spot that one might call a—nothing more than 
a storage place. 

Q. When you went in the store April 1, was 
that trapdoor exposed or was it covered with any- 
thing ? 

A. I couldn’t say yes or no. I don’t believe it 
was covered up, the table sat over it and the table 
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was used for writing; therefore it would be open 
underneath the table. The trapdoor would be 
visible. 

Q. How large a trapdoor was that? 

A. It is between two and three feet in width, 
and approximately four, four and a half, maybe 
five feet long, approximately the size of the table 
there. I believe it is smaller than the [185] top 
of that table on which the rostrum (indicating). 

Mr. Grupp: I think we ean stipulate that is 
about three feet by five feet. 

The Witness: It isn’t quite five, four, four and a 
half; it is approximately that size. 

Q. Were you at a later date in that basement? 

A. Yes, sir. 

@. When did you go into the basement? 

A. Well, after we had occasion to make the in- 
ventories, and were working on the floor stock tax 
question, or problem. 

Q. Do you remember the date? 

A. No, sir. 

Q. Did you go into the basement in regard to 
any matter involved in this matter? 

A. Merely to ascertain at that time if there was 
liquor in the basement. 

Q. When did you first know there was any liquor 
in the basement? 

A. Last week when Mr. Maroosis advised us 
that he had 100 cases stored there on April 1. 

The Court: First learned last week? 
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The Witness: Yes, sir. 

The Court: A week ago today? 

The Witness: It was on Tuesday or Wednesday 
of last week, your Honor. 

Q. Was it after getting that information that 
you went into the [186] basement? 

A. No, sir. We made examinations of all parts 
of the stores during the period of that—I think I 
was in that store probably three or four times, and 
when I noticed a trapdoor back there at a later 
date, I asked to be allowed to examine the basement. 
There was nothing in it of any 

@. Can you fix the date when you first went into 
the basement? A Noy sir: 

@. Was it in 1944? 

A. Qh, yes; yes, sir. 

Q. Was it in the month of May? 

A. It would have been in the month of May. 

Q. And when you went into the basement, what 
did you find? 

Nothing; junk, rubbish, sticks, dirt. 

How did you have to get into the basement? 
Through a trap door. 

Were there any stairs leading down there? 

I believe there were some rather wobbly 
steps leading into that basement. 

Q. Were they steep? 

A. Yes; I was advised it had never been used. 

Q. Could you tell from the observation of the 
condition of the basement as to whether or not 


Be) ae) 
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there had been any liquor stored within there in 
the past two months? 

A. No, sir, I couldn’t say that, nor could I say 
there had not [187] been. 

Q. You couldn’t say that on the date which was 
—can you fix it a little closer after May 2nd—for 
instance, the date you took the inventory? 

A. I completed my work in that case by May 18, 
I believe it was, so that it was between May 2 and 
May 18. 

@. Between May 2 and May 18. Now, did you 
also make a spot check at 458 Geary Street? 

AC WVGCs) Sin 

Q. And do you recall as a result of that spot 
check 

The Court: When was that? 

The Witness: On April 1, your Honor. 

Q. The spot check is April 1, 1944? 

A. Yes, sir. 

@. And do you recall, do you have any recollec- 
tion of how many cases of Three Rivers Whisky 
was at 458 Geary? 

A. We counted 178 full cases, and I believe that 
3 of the cases—my notes show 180 Three Rivers 
Whisky, 86 per cent proof. 

Q. 180 cases? A. Yes, sir. 

Q. Now, on May 2, did you make an inventory, 
take an inventory of the merchandise at 458 Geary? 

A. Yes, sir, I took such an inventory, assisted 
by investigator Danny Dawe, and investigator 
Johnnie Ure, and inspector Johnnie Coln. [188] 
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@. Do you have that inventory? 

A. Ido. It is on the table. 

Mr. Collett: JI will have this marked for iden- 
tification. 


(Thereupon inventory was marked Defend- 
ant’s Exhibit B for identification. ) 


@. I show you Defendant’s Exhibit B and ask 
you to identify that document. 

A. This inventory we took at the store on May 
2, part of it is in my handwriting, part of it in 
some other, one of the other boys’ handwriting. 

Q. Now, on that inventory did you list by name 
brands each individual item that you noted? 

A. We did not. 

Q. And what was your purpose in the taking of 
the inventory at the time? 

A. To ascertain the proof gallons of the mer- 
chandise of the distilled spirits on hand in the 
store at the time. 

Q. And this form that you used here is con- 
sistent through all the pages, is it? 

A. Yes, the same form provided by our unit for 
such inventories. 

Q. And it bears a number of different columns 
beginning with brand name, cases, one half pints, 
four-fifths pints, pints, four-fifths quarts, quarts, 
one-half gallons, three-quarter quarts. W. G. 
means A. That is wine gallons. [189] 

Q. Wine gallons, and proof is the 
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A. That is the amount of alcohol in the spirit, 
in the liquor. 

Q. P.G.? A. Proof gallons. 

@. Proof gallons, and on all of these pages here 
you have a ‘‘number four,’’ on the first page under 
four-fifths quarts. That means that there were four 
bottles of four-fifths quarts for that particular little 
group of some type? 

A. That is covered by that. 

Q. Some type of beverage, .80 wine gallons, 89 
proof, and .71 gallons A. That is Tigime 

Mr. Collett: I ask this be introduced in evi- 
dence. 

Mr. Grupp: May I ask the witness on voir dire? 

The Court: You may. 


Voir Dire Examination 
By Mr. Grupp: 

Q. Mr. Hedrick, in the past several days while 
this case was pending, you recall conversations in 
the presence of myself and Mr. Collett, some of the 
other gentlemen in the room, in which we asked for 
permission to see and examine the inventory ? 

A. No, sir, I recall a conversation regarding 
the inventory, but can’t recall that you have it 
for examination. 

Q. Do you recall advising us that the examina- 
tion of the inventory would serve no purpose, be- 
cause you had used certain [190] codes to describe 
the type of liquors and whisky; instead of using the 
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brand name that you used initials and certain 
codes ? 

Mr. Collett: I am going to object; I don’t think 
this is proper examination. 

The Court: Overruled. 

A. Yes, I think I made that statement to you 
that we had abbreviated the types of liquor. When 
I examined the inventory—I had kept it in my 
briefecase—and I examined it, I found generally we 
don’t list the liquor at all either by initials or by 
abbreviations. 

Q. You say generally. In no instance are you 
able to determine from this inventory the—Well, I 
notice right here now, now one of the pages toward 
the end there are ‘3 R’’? 

A. Thatis Three Rivers. 

Q. Yes. Now, I notice up in the next—the last 
page—‘‘5 BL.”’ 

A. Probably Schenley Black Label that refers to. 

Q. Outside of those two notations, there is noth- 
ing in this inventory from which you can deter- 
mine the type of whisky or type of any liquor in 
that, is there ? 

A. Yes, the proof differs for the types of liquor, 
some liquors and liqueurs that have proofs that are 
associated with that liquor only. Otherwise your 
statement is correct. 

Mr. Grupp: We have no objection to the intro- 
duction of that document. 

The Court: That is Exhibit B, is it? Admitted. 
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(Thereupon Defendants’ Exhibit B was re- 
ceived in evidence. ) 


Direct Examination 
(Resumed) 
By Mr. Collett: 


Q. Can you, Mr. Hedrick, from the inventory, 
identify the items pertaining to Three Rivers 
Whisky? Jey GR, SIGP- 

Q. Would you point them out? 

A. On page 4 of the inventory No. 2, the only 
item on that page does have an identification mark, 
shows 67 cases of Three Rivers in cases. That would 
be—any bottles would be listed separately. 

Q. Is there any way to identify the balance be- 
tween 67 cases and 180 cases ? 

A. That was all that was in the store at this 
time on May 2. 

Q. On May 2 that was all that was in the store 
at that time? A. Yes, sir. 

Q. Now, after having taken the inventory, what 
process did you follow to endeavor to determine 
what the inventory might be as of April 1, 1944? 

A. The practice by the Internal Revenue, by our 
office, for such routine floor stock tax checks was to 
take an inventory as of any particular day, when 
we took the inventory, and ascertain from the tax- 
payer’s record the purchases and sales between that 
date and April 1. And from those figures we would 
compute what he should have on hand April Ist. 
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Q. And did you do that? [192] 

A. We did. 

Q@. And what was the result of that computa- 
tion? 

A. As TI recall, it disclosed that Mr. Maroosis— 
Joseph’s store was overdeclared by, I believe, it has 
been referred to as 108 proof gallons. 

Q. In the event you should have reason to ques- 
tion the aceuracy of that procedure, what are you 
supposed to do then? 

A. To use any other logical and reasonable 
method of ascertaining what merchandise should 
have been in the store, in the premises at that time. 

Q. At that time you did not know that there 
were 100 eases of Three Rivers Whisky stored at 
499 Haight Street ? 

A. No, sir, I did not. 

@. What reason did you have to question the 
accuracy of the inventory of April Ist that was 
made by plaintiff in this action, Mr. Maroosis? 

Mr. Grupp: I am sorry; I didn’t quite under- 
stand that question. 

The Court: He wants to know what reason he 
had to doubt the accuracy of the inventory. 

Mr. Grupp: We will object to that, your Honor. 
No proper foundation has been laid. 

The Court: Overruled. 

Mr. Grupp: On the further ground, your 
Honor, it is highly speculative, what reason—— 

The Court: Overruled. 
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A. I had ascertained from warehouse records 
and our own records, that Mr. Maroosis had 775 
eases of Three Rivers Whiskey stored at the San 
Francisco Warehouse as of, I believe it was stored 
there on February 21, and that he had removed up 
to March 30, 375 cases of that whisky. On March 
31 at about 11:45, shortly before noon in the morn- 
ing, 11:20 a.m., I and inspector Arisco were driving 
government car past 458 Geary Street and observed 
parked at the store in front of the store a large 
truck bearing the Evans Truck Rental insignia on 
the truck. It was canvas covered on presumably a 
pipe frame over the cover, the body of the truck. 

We watched the truck until 12:15 p.m., at which 
time the truck was driven from in front of the 
store to the San Francisco warehouse, the north 
branch warehouse, where Mr. Maroosis’ whiskey 
was stored. At 2:15, still keeping the truck under 
observation, we saw the warehousemen truck from 
the warehouse out to the loading platform and load 
cartons resembling whiskey cartons into the truck. 
The truck left the warehouse at 3:00 o’clock—I 
might say that further there was a coupe driven by 
a man, which coupe I had seen and knew to be asso- 
ciated with Mr. Maroosis’ store, which came to the 
warehouse, and the driver of the coupe and the 
driver of the truck had a conference while the mer- 
chandise, cartons, were being loaded on the truck. 

At 3:00 o’clock the truck and the coupe left the 
warehouse [194] and followed a route to a garage 
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on Drumm Street, the Standard Garage, I believe 
it is on Drumm Street—that is down in the ware- 
house district of San Francisco towards the water- 
front. The truck drove inside of the garage, and 
the coupe disappeared from our view from the ear. 

Inspector Arisco and I got out of our car and at 
different times walked past the garage and could 
see the truck parked towards the back of the 
garage. At 3:45 we observed some activity near the 
truck, and as I recall, we each took turns and 
walked into the entrance to the garage and saw two 
men, or man, I wouldn’t say how many, transfer- 
ring cartons from the large truck to a small black 
panel-bodied truck, a Dodge truck, that was parked 
also in the back of the garage. 

At 4:15 this small Dodge truck drove from the 
garage and the Dodge truck, the small Dodge truck 
has a glass in the back doors, and we could see 
something that had been stacked inside the truck 
that was covered with an old blanket or some ma- 
terial. I followed this Dodge truck, left Mr. Arisco 
to watch the garage and saw this small black Dodge 
panel-bodied truck drive into the basement garage 
of a resident on San Bruno Avenue. I could only 
estimate what was in the truck, because it was im- 
possible to identify 

The Court: Garage on what street? 

The Witness: On San Bruno Avenue. 

The Court: Yes. [195] 

A. (Continuing): I have the address if it is 
material : 


248 Nick W. Maroosis vs. 


(Testimony of Raymond C. Hedrick.) 

The Court: All right. 

The Witness: 1348 and 1350 San Bruno Avenue. 

The Court: You may proceed. 

A. (Continuing) The driver of the truck 
alighted from the truck and opened the garage door 
and drove it inside and closed the door and I did 
not see that truck again for some days. 

I returned to the warehouse, to the garage where 
the—the Standard Garage on Drumm Street, and 
Mr. Arisco advised me the large truck was still in 
the warehouse. I believe that at this time the coupe 
had driven away. It was here—about that time, I 
returned to the garage, probably about 5:00 o’clock. 

At 7:15 we were still observing the Standard 
Garage where the truck was located. We had taken 
turns, I had had my lunch, Mr. Arisco was eating 
lunch. This large truck left the Standard Garage 
and proceeded to and parked almost in front of 
Joseph’s liquor store. I kept this truck in sight; I 
parked as close as I could get to it and see the 
truck and it was very easy to identify this truck, 
as long as you could see it you could recognize it. 

There were three or five, five or six cartons of 
whisky taken from the truck and loaded into auto- 
mobiles parked at the curb, practically in front of 
the store. Otherwise I saw no other merchandise, no 
other cartons taken from the truck. 

At about 8:15 this truck was driven from 458 
Geary Street [196] and proceeded to and parked in 
front of 2066 Fillmore. That is Mr. Maroosis’, one 
of Mr. Maroosis’ 
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The Court: What number? 

The Witness: 2066 Fillmore. 

A. (Continuing): I watched the truck until 
8:40 p.m., kept it under observation until that time. 
During that period the driver of the truck went 
into the store at 2066 Fillmore and removed from 
the store four hand-truck loads of cartons resem- 
bling liquor cartons and loaded them into the truck. 
At 8:40, or approximately 8:40 p.m., the truck 
drove away from the store, and because of traffic 
conditions I was unable to follow the truck further. 

That is the basis for my suspicions of the inven- 
tory as furnished by Mr. Maroosis for the store at 
458 Geary Street. Suspected that it was not correct 
because on March 31, at 8:00 p.m., 8:40 p.m. I had 
concluded observing this truck and I proceeded 
back to the Standard Garage driving as fast a rate 
of speed as possible, as I could safely, picked up 
Inspector Arisco and until after 11:00 o’clock we 
drove from one store to another of the three and 
we saw no activity in either of the three stores, no 
lights indicating that anybody was working in these 
stores, and we did not see this truck any further 
that night. 

The next day I checked the records of the automo- 
bile rental agency, the Evans Truck Rental Com- 
pany, and ascertained the [197] truck had been re- 
turned to them at 11:40, just a very short period 
after we had discontinued our observation of the 
stores. I felt, therefore, it was impossible for the 
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merchandise to have been taken from the truck and 
deposited in any one of the three stores. 

Mr. Grupp: Pardonme. Did you say was it pos- 
sible to have done that? 

The Witness: ‘That it was impossible. 

Q. Mr. Hedrick, the distance between the three 
stores involved driving in an automobile, how long 
would it take you? 

A. Not over ten minutes to make the round trip. 

Q. ‘Ten minutes to make the round trip? 

A. Not over that; might have been less. 

Q. And you kept going around and around? 

A. Well, in traffic conditions it might take 15 
minutes; not longer than that. Traffic is bad on Full- 
more Street. 

Q. Thereafter what method did you pursue to 
endeavor to arrive at another or different computa- 
tion of the inventory of the plaintiff’s, Mr. 
Maroosis, on April 1? 

A. There had been a floor stock tax inventory 
and return dated November 1, 1942. We decided 
then to use Mr. Maroosis’ or rather, the 458 Geary 
Street store’s inventory and return for November 
1, 1942, as a basis for computing the entire pur- 
chases and sales for the store from that date to 
April 1, 1944. Conditions were different in 1942 
and we felt that the inventory and return would be 
accurate on that date. [198] And we proceeded to do 
that. We made inquiry of wholesale liquor dealers 
who sold merchandise to Mr. Maroosis and arrived 
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at a figure which we believed was his total pur- 
chases for the period, and we checked that with Mr. 
Maroosis’ figures, from his ledger, and were within, 
I believe, of $41.00 of his ledger figures for his pur- 
chases. We then asked him for his total receipts— 
for the total receipts for the period. 

Mr. Collett: I might state to the Court that is a 
figure which we are not in any dispute about, the 
total purchases is $203,208.51. 

The Court: All right. 

Q. Mr. Hedrick, was there subsequently some 
question, a mistake occurring in regard to the in- 
ventory that was taken as of November 1, 1942? 

A. Yes, I used in my computations the inventory 
for the 2066 Fillmore Street instead of the inven- 
tory for 458 Geary Street. 

In your original computations ? 

In my original computations. 

And that was subsequently corrected, was it? 
That’s right. 

And did it result in a refund to the taxpayer ? 
It resulted in a decrease, at least of the 
amount of the assessment. 

Q. Resulted in a decrease in the assessment. 
What did you next do with regard to the [199 ] 

A. Inasmuch as we had the gross receipts and 
the purchases, to resolve those into proof gallons. 

Q. How did you obtain the gross receipts? 

A. From Mr. Maroosis’ own records. 

Q. From his records? 


POrPoPS 
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A. In the case of investigation concerning his 
purchases, we reduced each purchase to proof gal- 
lons. We divided the total dollars and cents value 
of purchases by the number of proof gallons pur- 
ehased and arrived at an average cost per proof 
gallon. According to OPA and business procedure, 
the sales price was cost plus one-third, and we 
arrived at the selling price in that manner. That 
gave us our $20.93 per proof gallon. 

The Court: Let’s see; sales one-third over 

The Witness: The purchase price plus one-third, 
Your Honor, was the selling price. 

@. Now, you have the figure, starting inventory, 
the total purchases from November Ist, 1942, to 
March 31, of 1944? A. That's righ 

Q. And you had the net sales for the same 
period. Now, how did you get the percentage figure 
that you used in order to determine the percentage 
of distilled spirits? 

A. By adding the gross receipts figure from Mr. 
Maroosis in order to ascertain what his distilled 
spirits were. We asked him for the percentage of 
distilled spirits sales, total sales. Mr. Maroosis 
advised us, he told us it was first 66 per cent, [200] 
and then either at the same time or very shortly 
thereafter he said it should be 86 per cent. 

Q. And do you remember when that conversa- 
tion occurred ? An UNOS sia, 

Q. It was subsequent to May 2? 

eeeeeS, SLI, 
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Q. Do you remember who was present? 

A. No, sir, I do not, except that I was never in 
Mr. Maroosis’ store alone unless it was possibly 
one time. All occasions I was accompanied by an 
inspector or another investigator. 

Q. Do you remember where it occurred ? 

Ewe NO, Sir. 

@. Don’t remember where it occurred. What 
did you ask Mr. Maroosis? 

A. For the percentage of his distilled spirit 
sales, total sales. 

Q. And what was his—entirely two different con- 


versations, were they? xe lean ce recaluerinais 
Q. Did he first tell you it was 66 per cent? 
A. Yes, sir. 
@. And then when did he change it to 862 
A. Very shortly thereafter. 
Q. What explanation did he give you? 
A. I don’t recall the conversation about it. [201] 
@. You don’t recall? 7. Wao) 
Q. You don’t recall that he said anything why, 


as to why he changed it? 

A. I think he said—I shouldn’t say what I think. 

Q. When did you first have any knowledge that 
the percentage might be anything different than 
86 per cent? 

A. As I reeall, the first time that I was aware 
of that, that it was being considered, was when 
this claim was filed and I heard about it just about 
two weeks ago. 
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Mr. Grupp: Pardon me; did I understand cor- 
rectly that the witness’ answer was that not until he 
learned of the claim, which was two weeks ago? 

The Witness: That’s right. 

Q. You state that is when you first knew that 
the intention was that 96.41 per cent should be used? 

A. That is my recollection; yes, sir. 

Q. If you, at the time of the taking of the May 
2 inventory and the information that you had then 
as to the other—to the reliability of that inventory, 
in light of what you knew of the removal of the 200 
eases of March 31, if you had known that there were 
100 cases stored at 499 Haight Street, what effect 
would that have had upon your estimation of the 
inventory of April 1? 

A. Well, if I had been given such information 
by Mr. Maroosis [202] and could have considered 
it accurate, it is possible that the floor stock tax 
investigation would have ended there, by including 
that merchandise in the inventory. 

Q. You say that even though you knew the 200 
cases had been removed ? 

A. No, sir. I said if I could have believed it 
that that was true, but from my personal observa- 
tion I couldn’t believe, if he had told me he had 
100 cases I still couldn’t believe it. 

Q. In light of the information you did have, by 
reason of the information which has now been dis- 
closed to you, or recently disclosed to you a week 
ago, that there was 100 cases at 499, that further 
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gives you basis for regarding the inventory of April 
1 unsound; is that correct? A. That’s right. 

Q. Would that make a further difference in your 
computations ? 

A. It would change them materially. 

Q. And do you believe that a recapitulation of 
the assessment itself may result in a different con- 
clusion, taking into consideration the 100 cases that 
wasn’t accounted for? 

A. It would make a difference, but I can’t, from 
what little I have heard during this trial, I can’t 
see where any computations can arrive at a reason- 
able figure. 

Q. [Explain that a little further, Mr. Hedrick; 
you mean, the second computation by virtue of the 
purchases and sales, that even that computation is 
in doubt and do not believe its [203] accuracy ? 

very es. 

Mr. Grupp: Just a minute, I object on the 
ground it is leading and suggestive. 

The Court: Sustained. [204] 

Q. Do you, from the records that have been in- 
troduced into evidence in this case, Mr. Hedrick, do 
you believe that it was possible to ascertain there- 
from a true and correct inventory as of April 1, 
1944? AY i domot. 

Q. You do not. 

Mr. Collett: That is all. 
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Cross-Examination 
By Mr. Grupp: 


Q. Mr. Hedrick, handing you Defendant’s Ex- 
hibit B, you read from one of the pages, page 4 of 
the second inventory. I think you referred to it 
as—— A. Yes. 

Q. First, 67 cases of Three Rivers—you identi- 
fied that by the numeral 3 and the letter R, which is 
under the brand name head, did you not? 

Ae ieats weit. 

Q. You notice that under the proof that 86 per 
cent proof, is that correct? A. Yes. 

Q. Is there any way you can determine from 
that, determine what the 17 cases of 86 per cent 


proof was? A. No, sir. 
Q. There is none. It could be Three Rivers, 
eouldn’t it? A. Yes. [205] 


Q. And the 82 cases—no, that is 88 proof—the 
51 cases immediately below the 82 cases on the same 
page 

The Court: 17 cases 86 per cent, or 88—— 

Mr. Grupp: 17 cases, 86 per cent, and then fol- 
lowing the figure 82 cases of 88 proof. 

Q. Now, under the 82 cases, there are 51 cases of 
86 per cent proof. Now, is there any way to deter- 
mine whether or not that was Three Rivers or not? 

A. There is not. 

Q. So that it could be Three Rivers as well as 
anything else, couldn’t it? 

A. That is a hard question for me to answer, 
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because I was present when the inventory was taken 
and we were interested in Three Rivers Whisky 
and we listed Three Rivers Whisky along with all 
the other items, only two brands listed, one is Three 
Rivers. Had there been more than that one entry 
for Three Rivers, it would have been so designated. 

Q. Mr. Hedrick, I hand you Plaintiff’s Exhibit 
No. 31. That is your receipt for it, signed by you to 
Mr. Maroosis on May 2, 1944. A, Ves, sir, 

Q. Referring to the written language on that 
receipt, the words, and which said ‘‘231 serial num- 
bers’’; is that your writing? me Yes. Sir. 

@. And did Mr. Maroosis on May 4, 1944, hand 
you a list of [206] serial numbers such as attached 
to that receipt? A. Must have. 

Q. Well, he did; there is no question about it, 1s 
there ? A. No, sir. 

@. Mr. Hedrick, I call your attention to the sec- 
ond sheet of Plaintiff’s Exhibit 31 which reads: 


‘*Below listed as the serial numbers of 231 
eases of Three Rivers Whisky found at 458 
Geary Street on April 1, 1944.”’ 


Now, you had at the same time that this receipt was 
handed to you, the inventory that Mr. Maroosis took 
at the store on April 1, 1944, did you not? 

tee) Yes, Sir. 

Q. Now, did you note from that inventory that 
all there was listed in there was approximately 176 
eases of Three Rivers Whisky at Geary Street? 

A. 3256 would be 271 eases. 
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Q. That is in the recapitulation, is it not, Mr. 
Hedrick? 

A. I did not have the inventory, the penciled 
inventory; I had the typed copy. 

Q. Wasn’t this inventory, the penciled inven- 
tory, shown you at any time? 

A. JI don’t recall it. 

Q. Did you ask for the penciled inventory ? 

A. I had no reason to ask whether that was the 
original inventory or a recapitulation of it. [207] 

@. What was the 

A. J don’t recall that the penciled inventory was 
ever mentioned. 

Q. Did Mr. Maroosis offer you the penciled in- 
ventory to check against yours? 

A. Not that I recall. 

Q. When you went to the basement of the 
Haight Street Store, just describe what is in that 
basement, please. A. My recollection 

Mr. Collett: When, if the Court please? 

Mr. Grupp: Well, he was there in May, as he 
says—He testified he was in the store several times, 
in the basement. 

The Court: He testified he was in the basement 
once some time between May 2 and May 18. 

Mr. Collett: All right. 

A. I am not sure of my testimony; I was in the 
basement and looked—I don’t believe I was in that 
basement. I could see down through the trap door 
and got partially in and looked around. Seeing 
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nothing, I came out, just saw some junk, I don’t 
recall; L was looking for cases, cases of whisky, 
cases of liquor in the basement. 

@. I would like to have you describe the base- 
ment as you remember it. Were there four walls or 
anything else along the walls, were there shelves 
down there; anything of that nature? 

Mr. Collett: I object to that—— [208] 

A. If can’t say. 

The Court: Overruled. 

The Witness: I can’t say about that. 

@. Didn’t you see, of course, an icebox down 
there ? NG NOssIT. 

Q. Don’t recall it. Now, Mr. Hedrick, weren’t 
you advised that the whiskey was locked in the 
walk-in icebox, because it was separate and distinct 
lot of liquor from the Haight Street inventory ? 

A. No, sir; I was never advised there was any 
liquor in that basement until last week. 

@. Mr. Hedrick, didn’t you read, or see the in- 
ventory of Haight Street, in a recapitulation of 
course, an inventory of the Haight Street? 

A. I probably did. Other gentlemen made a 
floor stock tax investigation of those other two 
stores. I probably saw the inventory, but only the 
typed copy. I never saw any penciled inventory 
until at this hearing. 

Q. Did you ever make a demand for them? 

Mr. Collett: I object to that Ace NO. 

The Court: Overruled. 
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Q. Mr. Hedrick, you have examined these in- 
ventories in Mr. Maroosis’ office? 

A. I looked at them; yes, sir. [209] 

Q. It was pointed out to you, was it not, where 
the Haight Street inventory, the physical inventory, 
showed 100 cases of Three Rivers in the physical 
possession of the Haight Street Store? 

A. I see the notation in the penciled inventory. 
It is written in a different pencil and handwriting 
from the original inventory. 

@. And did you see the hundred cases in the re- 
turn to the Alcohol Tax Unit in addition to the pen- 
ciled inventory of 176 cases at Geary Street? 

A Noyce 

@. Well, you examined the penciled inventory ? 

A. No, sir. 

Q. Up here in Mr. Maroosis’ office, and that 
showed 176 cases of Three Rivers at Geary Street, 
didn’t it? 

A. I think the return showed it in bottles, the 
total of 171 cases. 

Q. Well, whatever A. Yes. 

Q. But the return that was filed by Mr. Maroosis 
showed that there some 276 cases on hand for 
which he paid tax, did it not? 

A. That is right. 

Mr. Collett: I object—— 

The Witness: 271, I believe. 

Mr. Collett: One-half. [210] 

Mr. Grupp: 27144; I will stand corrected. 

Q. That is what it showed? A. Yes. 
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Q. It showed exactly 100 cases more on his re- 
turn to the Alcohol Tax Unit than is actually re- 
flected in the penciled inventory of April 1 taken 
of the Geary Street store. 

A. JI never saw the penciled inventory until this 
week. | 
Q. But even so, it still—that is still the fact? 

A. When I was in the store on April Ist, I 
counted 178 full cases of Three Rivers Whiskey in 
the store plus three part cases. That brought the 
total up to 180. 

q. On April 1? 

A. On April 1; Saturday, April 1. I so testified 
previously. 

Q. Mr. Hedrick, do you recall a conversation 
with Mr. Collett and myself yesterday in which you 
stated that Mr. Maroosis, that you came into the 
store on April Ist, that the store was closed? 

A. That’s right. 

Q. That Mr. Maroosis was there with his crew 
taking inventory; remember that? 

A. That’s right. 


Q. That was a Saturday ? A. That’s right. 
Q. The store wasn’t open for business; do you 
remember that? Ae Vhat’s right. [20 


Q. That you walked in and with two other men 
and that you were in that store for about five min- 
utes; do you remember that? 

A. Something like that time, yes, sir. 

Q@. And in that five minutes I understood you 
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stood there and counted 178 full cases of Three 
Rivers 

A. We made the count I just gave. It only 
takes a few moments to count a number of squares 
of cases and multiply and determine the total in 
the pile. 

Q. Did I understand you correctly, Mr. Hedrick, 
that in all of the time that you said you followed this 
truck on this Saturday you could not identify what 
was actually in that big truck or in the little truck? 

A. They had a floppy curtain over the back, you 
couldn’t see exactly. The curtain blew, and they got 
out, the two drivers in the coupe got out and re- 
arranged the load and pulled it, tightened it down 
tight, tied 1t down. 

Q. Now, Mr. Hedrick, you say that you were 
interested only in Three Rivers on your spot check? 

A. Primarily interested in Three Rivers. 

Q. Why, then, when you went to the Haight 
Street store, did you count 36 cases of wine, 44 
cases of wine, 3 cases of rum, and 3 cases of rum? 

A. That was all there was there in case goods. 

Q. And in the Geary Street store there was other 
case goods than Three Rivers? [212] 


A. Yes, sir. 

Q. But you weren’t A. I listed them. 
Q. You listed other cases, too? A. YVeorsire 
Q. As of April Ist? A. Yes, sir. 

Q. 


Mav we have the notes that you have read 
from marked for identification? Did you make 
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those notes at the time that you followed that 
truck, Mr. Hedrick? 

A. About the hours? 

@. Yes. A. Yes, sir. 

Q. All the notes that you have and from which 
you read while you were testifying, where they 
made at approximately the time the events related 
took place? 

A. This actual piece of paper, this is coped from 
another record I did make at the time. 

@. Where is that other record? 

A. It1is in the notebook that is in my possession. 

Q. Now, Mr. Hedrick, did I understand you cor- 
rectly that the first time you were actually aware 
of Mr. Maroosis’ claim that the figure of 86 per cent 
was wrong, even though he gave it to you, and that 
he actually—distilled spirits were 96.41 per cent, 
was two weeks ago? [213] 

A. It is possible that that was told to me. I left 
the Alcohol Tax Unit shortly after May of 1944 and 
I have, with the exception of a short period, I have 
been on other work ever since. And I wasn’t in the 
office and I don’t know, I knew nothing of the ma- 
jority of the correspondence that you have intro- 
duced concerning Mr. Maroosis’ case and the audit 
made by the Andrews Company. I saw that only 
recently when I was called to participate in this 
trial. 

Q. Now, Mr. Hedrick, going back now to your 
May lst inventory when vou checked that back as 
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against Mr. Maroosis’ physical inventory, by con- 
sidering purchases and sales between April 1 and 
May 2, or whenever that inventory was taken, you 
substantially verified Mr. Maroosis’ inventory with 
the exception of that 108 proof gallons; is that cor- 
rect? 

A. It wasn’t a very great difference; no, sir. 

Q. So that the only question, as you here stated, 
was this 108 proof gallons which had been explained 
to you as representing 60 cases at Haight Street, 
would, in your opinion, have ended your investiga- 
tion then and there; is that correct? 

A. No, I don’t believe that is correct, because this 
matter involved using Mr. Maroosis’ total sales 
against the amounts that he should have received 
for his liquor as against the daily sales records, also 
bringing In some missing records, and the figures 
don’t check out. 

Q. Well, now, Mr. Hedrick, when you finally 
made the assessment [214] you relied on four basic 
figures, did you not? A. Yes. 

Q. You relied on Mr. Maroosis’ starting inven- 
tory as of November 1, 1944—1942 ? A. 1942, 

Q. And you accepted Mr. Maroosis’ records on 
that figure, did you not? A. That’s night. 

Q. You relied on Mr. Maroosis’ gross purchases, 
on his purchases—total purchases? 

A. I computed those for myself. 

Q. All right. In relying on Mr. Maroosis’ pur- 
chases, you verified his purchases through every 
wholesaler, did you not? A. That’s right. 
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Q. And you came to a figure which was $41 and 
some odd cents less than Mr. Maroosis’? 

A. That’s right. 

Q. You could have missed one invoice very 
easily ? A. Could have, yes, sir. 

Q. You verified Mr. Maroosis’ purchase figure 
was substantially correct, wasn’t it? 

A. Yes, siv. 

Q. On his books? A. Yes, sir. 

Q. You then accepted Mr. Maroosis’ gross sales 
figure from his [215] books, didn’t you? 

Ewen Y eS, Sir. 

@. And you then accepted Mr. Maroosis’ esti- 
mate of his proof gallonage sales of distilled spirits 
as against gross sales, didn’t you? 

A. Yes, sir. 

Q. Now, if you had, at that time, been made 
aware of the state audit, of the 96.41 per cent, 
would you have used that audit in place of My. 
Maroosis’ estimate or of the per cent sales here? 

A. At the time the Board of Equalization audit 
was made, was a month or more later after my 
investigation was made, and at that time I probably 
would have taken the closing inventory as a begin- 
ning point and worked back to April 1st. 

@. You knew there was a closing inventory, then, 
didn’t you? 

A. No, sir, he sold the store just a few days 
after I completed my investigation. 

Q. Mr. Hedrick, did I understand now correctly 
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that you would not have substituted the 96.41 per 
cent for the 86 figure if you had known of the state 
audit, in making your calculation? 

A. If I had believed that the percentage should 
have been 96.41, with the information I had obtained 
through my investigation, I still wouldn’t have used 
it, | wouldn’t have considered it as a reliable basis 
for the assessment. 

Q. Do you consider that the 86 was more reliable 
basis for the [216] assessment? 

A. As related to the actual assessment; yes. 

Q. Why do you think the 86, which is Mr. Ma- 
roosis’ estimate, as against the actual accounting of 
the audit of the State Board of Equalization, which 
showed 96.41 ? 

A. That brings in the information that I re- 
ceived during my investigation as already outlined. 
I had received information from a considerable 
number of bar owners and their associates that they 
had purchased whiskey from Mr. Maroosis for $65 
a case. 

Mr. Grupp: We will object to that on the 
ground 

The Court: Overruled. You asked him why he 
would have accepted this as true. 

Mr. Grupp: We object on the ground that it 
isn’t responsive. 

The Court: You say if he had known something, 
wouldn’t he have accepted, and then you asked why 
he wouldn’t and he has told you. 
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Mr. Grupp: I am referring to an accounting 
question. 

The Court: Let me hear the question. 


(Record read.) 


The Court: Frequently on cross-examination a 
man hurts himself instead of helping. 

Mr. Grupp: My question was directed to the ac- 
ceptance—specifically to his accepting an estimate 
by the taxpayer as against an audit by a state 
bureau. 

The Court: His previous answer, he didn’t be- 
lieve that was [217] reliable, and then you asked 
him why he wouldn’t and he gave you the reason. 
It is hearsay, but you are searching into his mind— 
if he had known the 96 per cent that he would have 
accepted it, and he has told you that if he had known 
it he wouldn’t have believed it by virtue of this 
investigation and this information. He says he saw 
some trucks. Under all the circumstances, if you 
are surprised, I will strike it. 

Mr. Grupp: Yes, I would like to have it stricken. 

@. Mr. Hedrick, do you recall a conversation 
outside of the courtroom, which we had numerous 
conversations, you advising me that if you had 
known of this, existing of this state audit, that you 
would not have recommended the assessment? 

A. No, sir. I wish to refer to the stipulation 
made concerning these percentages and the totals, in 
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that I asked you to include them before that if we 
accept the figure in the books as being correct for 
sales, it is my contention that the figure showing 
gross receipts for that store is incorrect, as repre- 
senting sales in terms of selling prices for proof 
gallons 

Q. Now, Mr. Hedrick,—— 

A. I might add, in all our conversations, I have 
always maintained that if we accept the figure as 
correct for sales, and we have never done so. 

Q. Mr. Hedrick, since two weeks ago you first 
learned of the state audit, have you in those two 
weeks checked that state audit to determine as a 
matter of bookkeeping why the state [218] audit is 
not correct ? 

A. That refers exactly right back to my last pre- 
vious answer, if we assume that the receipts in the 
bank deposits of Mr. Maroosis are representative of 
distilled spirits sold, the selling price in the audit 
should be correct. And I would answer that I 
can not. 

Q. All right. Mr. Hedrick, did I understand cor- 
rectly now that even though, for the purposes of 
your assessment, the government assessment, that 
you recommend that you accept Mr. Maroosis’ pur- 
chase figure and accepted his gross sales figures, 
that you now would not accept those same figures 
for the purpose of the state audit? 

A. I don’t know if I understand. 

Q. If you don’t understand the question 
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The Court: I don’t understand, the answer will 
be of no help to me. 

Q. Mr. Hedrick, I understood the testimony of a 
moment ago to be that if you accepted the figures 
from Mr. Maroosis’ books of gross purchases, of 
purchases and gross sales, that there 1s no question 
in your mind but that the state audit is correct? 

A. I qualified my answer in this way. I have 
absolutely no question concerning the purchases; it 
is the sales that the—it is my contention that they 
do not represent sales of distilled spirits at ceiling 
prices. 

@. Myr. Hedrick, did you accept Mr. Maroosis’ 
gross sale figure [219] as correct when you figured 
the assessment that was levied against him by the 
Government ? 

A. I wouldn’t like to use correctly accepted, be- 
cause there was no alternative. 

Q. That is, you couldn’t disprove it; is that what 
you mean? 

A. That is a question that is a little bit hard to 
answer. No, I have no way of disproving the fact 
that he received the amount of money, 276 and 
something, and put that money in the bank. We 
accept that, that the money did go in the bank, but 
I do not accept that it represents merchandise sold 
at $20.93 a proof gallon, which is the correct selling 
price. 

Q. Mr. Hedrick, you stated $20.93 as the correct 
basis for figuring the proof gallonage. Why did you 
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use the figure $20.93 in figuring the proof gallonage 
against which you levy 

A. We had no other alternative, no other basis 
on which to make our computations. 

Q. Well, then, your computations are not cor- 
rect, are they, Mr. Hedrick, in your own opinion? 

A. That involves a little bit more lengthy answer. 

Q. Just a computation 

Mr. Collett: Let the witness answer the question. 

A. (Continuing): The supervisor discussed with 
me on his 

The Court: You can take that out. You are to 
answer whether or not you consider your computa- 
tions correct. You may say yes or no and give the 
explanation of why; don’t bring in the [220] con- 
versation of the supervisor. 

The Witness: Mathematically the computations 
were correct. 

Q. Well, but the basic figures you used, are they 


correct ? 

A. The $20.93 represents the ceiling price for 
sale of the distilled spirits as purchased by Mr. 
Maroosis during this period. The $276,000 repre- 
sents his gross receipts per his books, with one ex- 
ception, that sales figure in his books for March 
contains three erasures, or four erasures 

Q. That is what, please? 

A. His ledger contains four erasures for the 
March entries, March 1944, and because of those 
erasures which were made before I examined the 
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books, it is difficult to ascertain whether those fig- 
ures were the original figures or not. 

Q. Did you check those figures against bank de- 
posits for those respective dates those erasures ap- 
peared ? 

A. I don’t deny they represent bank deposits, 
but the original figures are erased and substitution 
figures put in between, probably between the dates 
of April Ist and May 2nd. 

Q. Mr. Hedrick, I would like to know on this 
basis which you figured Mr. Maroosis’ inventory as 
of April Ist, 1943, having accepted—’44—and hav- 
ing accepted the basic four figures from his books, 
whether you now question those figures or any of 
them ? 

A. I think that computation is inaccurate. 

Q. You think the computation is inaccurate? 

eee thie s right. 

Q. And, Mr. Hedrick, would it follow as a matter 
of accounting that if the basic figures are incorrect 
that the result in which those basic figures are used, 
would be incorrect? 

A. To that extent, yes. 

Q. And incidentally, Mr. Hedrick, in your expe- 
rience as investigator for the Alcohol Tax Unit and 
the Internal Revenue Department, can you tell us 
what records the average liquor dealer has, perma- 
nent records, which Mr. Maroosis does not keep in 
his bookkeeping system ? 
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Mr. Collett: That is irrelevant. 

The Court: Overruled. You may state his records 
appeared to be kept the same as the average liquor 
dealer records in and about San Francisco. 

The Witness: I was getting crossed up. I have 
made a thorough investigation, or thorough investi- 
gation only of this particular liquor store. The 
other floor stock tax investigations that I made re- 
sulted in no complications that involved searching 
investigation. I am unprepared to state from expe- 
rience such as you have mentioned whether his rec- 
ords are more or less complete than other stores. 

Q. Mr. Hedrick, in calculating the proof gallon- 
age in this store, you marked up the purchasing 
price, the sale price per proof gallon by 3314 per 
cent? 

A. Marked the purchasing price 3314 to arrive 
at the sale [222] price. 

Q. Yes, that would mean that you were figuring 
on a gross profit of 25 per cent; is that correct? 

A. I couldn’t state as to profit. I used what the 
Board of Equalization used. 

Q. As a matter of accounting principle, if you 
marked it 33!4 up from the purchasing price to the 
selling price, that constitutes a 25 per cent gross? 

A. That would be 25 per cent of the selling price, 
of the gross profit. 

Q. Now, did you check Mr. Maroosis’ records to 
determine from his records whether the amount of 
purchases he made as against the amount of sales 
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would leave him an approximate 25 per cent gross 
profit? A. I don’t believe I did. 

Q. Did you check his records to determine what 
gross profit he would have made if your assessment 
inventory figure of April Ist was accepted ? 

Ee No, sir. 

Q. Then you didn’t recheck your figures in that 
manner at all, did you? A. No, sir. 

Q. Did you make any other check to determine 
the correctness of your estimated inventory as 
against your own physical inventory of May 2nd 
and against Mr. Maroosis’ physical inventory 
of [223] April 1st, other than by using the 86 per 
cent of the gross sales as distilled spirit sales? 

A. I don’t think so. 

@. You made no other check other than the ac- 
ceptance of that figure, did you—no other check 
than acceptance of that figure from Mr. Maroosis, 
86 per cent? A. No, I don’t think we did. 

Q. If that figure is incorrect or an improper 
estimate by Mr. Maroosis, then your assessment is 
to that extent in error; is that correct ? 

A. That’s right. 

Mr. Grupp: I have no further questions. Pardon 
me just a minute. 

Q. Incidentally, did you make a determination 
of the proof gallons in the inventory of May 25, 
1944? 

A. No, I did not; Inspector Harer estimated 
that. 

Q. Inspector Harer estimated that; do you know 
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what that estimate was? 

A. 808.7 proof gallons. 

The Court: Inventory of May 25 

Mr. Grupp: May 25. 

The Court: Who had estimated that? 

The Witness: Inspector Harer, sitting in the 
courtroom. 

The Court: All right. Cross-examination is fin- 
ished? Any redirect? [224] 

Mr. Collett: Just a couple of questions, if Your 
Honor please. 


Redirect Examination 
By Mr. Collett: 


Q. Mr. Hedrick, in reaching the price of 15,965, 
is that it —695, as the average price per proof 
gallon, how did you arrive at that figure in the 
process mathematically ? 

A. Every invoice that we—— 

The Court: Reach a price of 695 

Mr. Collett: No, 15.965 per proof gallon is an 
average price on which the one-third markup was 
made. 

A. (Continuing): We listed every item of mer- 
chandise purchased in terms of the invoice, invoice 
numbers, wine gallons, proof and proof gallons, and 
totaled the proof gallons and used that as devisor 
for the cost price, we determined the average cost 
per proof gallon. 

Q. Now, that was the average price that you 
reached depending upon 
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The Court: Is there any substantial difference 
between the average cost of proof gallons? 

Mr. Grupp: There is, Your Honor, but we are 
not—we never disputed that because 

The Court: No dispute here about that; in other 
words, I am not going to decide this case on a pos- 
sible difference of proof gallons. It was not gone 
into on cross-examination. [225] 

Mr. Collett: No, if Your Honor please, I was 
only going to reach one point that the determination 
of that proof gallonage was dependent upon the 
accurracy of the 26.9 net sales for the distilled spirits 
as related to the number of gallons actually sold. 
If you sell a case for $65, it is entirely 

The Court: I agree to that, but there has, it has 
been agreed by this witness that as far as the pur- 
chasing price is concerned, the amount of the pur- 
chases, that he is satisfied he—there is no evidence 
that any sold at $65 a gallon, or case. On motion I 
will strike the question as going to a minor point 
not in controversy and not taken up on cross-ex- 


amination. 

Q. Mz. Hedrick, if cases of whisky were sold in 
excess of the proper markup in accordance with the 
OPA ceilings, what effect would that have upon the 
figure that you concluded as the average price per 
proof gallon, 15,695, what effect would that have 
upon that computation ? 

Mr. Grupp: I will object, assuming something 
not in evidence, speculative—— 

The Court: Well, that would generally be true 
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but you entire examination of this witness, I think, 
makes it appropriate on redirect. You kept asking 
him why he didn’t accept this and if he accepted it, 
if it wasn’t so and why it wasn’t so after he learned 
about the 96, why he didn’t immediately—Objec- 
tion overruled 

A. If I understand the question, the answer 
would be that [225-A] merchandise sold in excess 
of the ceiling price and the entire receipts deposited 
and considered as here included in the total sales 
divided by the proper selling price, the 20.95 would 
indicate more proof gallons of merchandise sold 
than would actually be the case. 

Mr. Collett: No further questions. 


Recross-Examination 


By MreGinpy: 

Q. On that last question, Mr. Hedrick, in your 
experience as investigator of black market opera- 
tions, wouldn’t you say that the black marketer did 
not deposit any amount received by him over and 
above the ceiling price of merchandise sold by him 
as a general rule, to his bank account or reflect it in 
his books? 

A. That is a question that I would be unable to 
answer, but if the Court wishes, I think 

The Court: He asked you. 

Q. I asked—— 

The Witness: Specifically as you put it, because 
I don’t know what the average black market man 
did. I had a theory in this case that—it is merely my 
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own theory that I could give the Court if he so 
desires. 

Q. I am talking about the average man on the 
liquor to be sold on the black market. Didn’t your 
investigation disclose that he doesn’t deposit his 
black market money in the bank account or reflect 
the sales over the ceiling in his books; [226] that 
was the question. 

A. JI haven’t had close enough contact with black 
market sellers to answer that question. I think that 
the majority of them did not include their black 
market profits as sales and put them in their books. 

My. Grupp: That is all. [226-A] 

The Court: All right, anything further? The 
defense then rests? 

Mr. Collett: Call Mr. Harer. 


GEORGE HARER 
called as a witness on behalf of the defendant, sworn. 


The Clerk: Will you state your name to the 
Court, please? 
A. George Harer. 


Direct Examination 


By Mr. Collett: 
Q. By whom are you employed, Mr. Harer? 
A. J am an inspector in the Alcohol Tax Unit, 
U. 8. Treasury Department. 
Q. How long have you been such an inspector? 
A. I was since April 26, 1941. 
Q. When did you first become acquainted with 
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the case at issue in this court against the plaintiff, 
Mr. Maroosis? 

A. Well, that was, as I recall, it was in Novem- 
ber 1945. 

@. And what did you do in participation of the 
investigation ? 

A. Well, the District Supervisor assigned me to 
reexamine the whole case after a claim for abate- 
ment of the assessment had been filed by Mr. 
Maroosis. And I had no previous connection with 
the case at all, knew nothing about it until I received 
this assignment. That was the reason it was given 
to me for an examination, was an open mind, no 
prejudice whatever. 

Mr. Grupp: Your Honor, 

The Court: That is stricken as self-serving. 

Q. (By Mr. Collett): Did you thereafter ex- 
amine any of the books of Mr. Maroosis? 

A. No, not at that inspection. 

Q. Did you ever examine any of the books of 


Mr. Maroosis? A. Yes, I did. 
Q. When? A. In January, 1949. 
@. Where? 


A. At his present office, I think it’s 774 Geary 
Street, Silver Rail, over the Silver Rail bar. I don’t 
think Geary, I mean Market 

Q. What books did you see? 

A. Well, I saw his ledger and I saw his «daily 
sales records from the Joseph Street Store or Joseph 
Liquor Store, and some invoices for purchases for 
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the period between November 1, 1942 and April 
1, 1944. 

Q. Did you have any difficulty obtaining his 
books? 

A. Not at the second inspection that the claim 
for refund—Mr. Maroosis was very cooperative, 
At first he was a little bit inclined to 

Mr. Grupp: Well, of course, the answer at this 
point suggests it is going to be 

Mr. Collett: You may strike that. 

Q. Did you see all of the books which are in 
evidence as [228] plaintiff’s exhibits? 

A. Yes, I believe I saw all those books. 

Q. You saw all of those books. Were there any 
books that are not in evidence that you did see? 

.A. Yes, I believe there is some books that are 
not in evidence that I didn’t see. 

The Court: Do you believe there is some evi- 
dence that you didn’t see? 

The Witness: I know there are some books in 
evidence that I did see. 

The Court: All right. 

Q. (By Mr. Collett): And what books that are 
not in evidence did you see? 

Mr. Grupp: I made a statement to the court 
originally that I would stipulate. 

The Court: That he saw the daily records sheets 
for January to September, inclusive, of 1943, and 
the month of December, 1943. 

Myr. Collett: I don’t think the month of Decem- 
ber. I think he said that was March. 
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The Court: Let him state it. 

Q. (By Mr. Collett): Did you see the daily 
sales book for the month of December, 1943? 

eee iOS, 

@. And in that daily sales book for the month 
of December did [229] you see the individual en- 
tries that were in that book? A. Yes, idaae 

The Court: There was an interruption. I am 
interested in whether he saw the daily sales record 
for January to September, inclusive, of 1943? 

The Witness: I can’t say that I saw all of those 
records. 

The Court: Did you see any of them? 

The Witness: Yes, I did. 

The Court: All right. 

Q. (By Mr. Collett): Did you see any nota- 
tions of sales on that daily sales book for December, 
1943, recording the sale of whiskey in excess of 
ceiling prices? 

A. Well, I can’t specifically state that it was 
December. When did you say that it was—the first 
—the last quarter of October, November, or Decem- 
ber, because I examined those in detail. 

Q. Have you examined the two books that are 
in evidence for October and November ? 

A. Yes. 

Q. 1948. A. I have. 

Q. Did you finally find any record in those two 
books of any sales in excess of the ceiling prices? 

A. Well, I don’t believe so, because I don’t know 
Bue Coe prices for all the whiskey, but they do 


ee) eee ae Bec ee\ le oe: a8 ee ee 
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@. What notations did you find in the records, 
did you find in the record book that you stated were 
in excess of ceiling prices? 

Mr. Grupp: Pardon me just a minute. I under- 
stood there was going to be offered here, your Honor, 
a transcript of notes of Mr. Harer that he took at 
that time. Now, if he is testifying from his memory, 
why, that is one thing, and if he has those notations, 
I would like to see them. 

The Court: Do you have any notations? 

Q. (By Mr. Collett): Do you have any nota- 
tions ? A. I have no notations. 

Q. Did you make notations? A. I did. 

Q. What happened to the notations? 

A. I am unable to locate them. 

@. When did you see them last? 

A. Well, I can’t state definitely. I would say 
six months ago is the last time I noticed them. 

Q. Do you recall when you last saw them? 

The Court: Well, he said about six months ago. 
You may proceed. 

Q. (By Mr. Collett): What is your recollection 
as to sales that were made in daily sales book that 
you have testified to having seen in excess of ceiling 
prices? [231] 

A. I saw several notations there ranging from 
35 cases in a lot to a hundred cases in a lot and some 
of this I recall as Ram’shead whiskey. 

The Court: Some what? 

The Witness: Some was Ram’shead whiskey and 
the sales prices for that ranged from $57 to $65 
a case. 
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Q. (By Mr. Collett): Do you know what the 
cost of Ram’shead whiskey was during the third 
quarter of 1943? 

A. Yes, I do, I think that the—— 

Mr. Grupp: Just a minute. The question if he 
knows the ceiling price, we will object to that. 

Q. (By Mr. Collett): Do you know what the 
cost of Ram’shead whiskey was per case in the 
third quarter of, or fourth quarter of 1948; that 
was the question. 

A. I don’t believe I understand. The cost to 
whom ? 

Q. The cost to the retailer from the wholesaler. 

A. It was $29.79, if I recall correctly. 

Q. And how many entries did you see in that 
book that you recall pertaining to Ram/’shead 
whiskey ? 

Mr. Grupp: We object to that, your Honor, on 
the ground if they were sold according to the records 
then they certainly weren’t on hand on April 1 
and Ram/’shead whiskey has never been a question 
here. 

The Court: Overruled. There is evidence in this 
case indicating that there was surreptitious dealing 
by the [232] plaintiff and this would go to that 
issue. 

Mr. Grupp: We will object on ae ground that 
it isn’t the best evidence. 

The Court: Overruled. It is the best evidence 
available under the evidence. You may proceed. 
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Q. (By Mr. Collett): You may answer. 

A. Well, I couldn’t state definitely how many 
I saw. I do not recall. There were numerous entries, 
I would say a minimum of five. I am stating it very 
much as a minimum, because I am positive it was 
more than that. 

Q. And of those five entries that you recall, how 
many cases were involved ? 

A. Well, as I recall the major portion of these 
entries, 100 cases to the lot, even 100 cases, and 
I would say it was approximately 450—485 cases 
in that quantity. 

Mr. Collett: That is all. 


Cross-Examination 
By Mr. Grupp: 


@. Mr. Harer, do you recall a conference in 
Mr. Collett’s office, I think it was day before yes- 
terday, in which all of us here, Mr. Collett, My. 
Hedrick, Mr. Maroosis, Mr. Bruch, Mr. Schiller 
and myself and the gentlemen sitting in the back 
here were present? Do you remember our meeting 
in Mr. Collett’s office? “Ae Yes, [I do, sir 

Q. Do you recall at that time requesting that 
you be permitted to examine plaintiff’s exhibit No. 
17, which had been withdrawn from the court by 
both counsel, borrowed rather, during that recess, 
and advising us that you wanted to compare the 
notes that you made from records which were miss- 
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ing to determine whether those notations were in 
plaintiff’s exhibit 17? 

A. No, I don’t recall that. I recall—shall I state 
what I recall? 

Q. Just one moment. Yes, go ahead. 

A. What I recall is that I wished to examine 
those records in—exhibit 17, and at that time I 
believe you asked me if I had made some notes 
and I told you at that time that I had those notes 
but I did not say that I was going to compare those 
notes with the record. 

Q. In other words, you said you did, physically 
you had made some notes? 

eeethats Mient. 

Q. Of the missing records? 

A. That is true. 

@. And I advised you at that time, did I not, 
Mr. Harer, we would be willing in view of the fact 
that those records were missing now to permit you to 
introduce those records in evdience as you stated 
that you made them from Mr. Maroosis’ original 
books, didn’t I? A. That is true. 

Q. You didn’t at that time state you had no 
such records, did [234] you? 

A. That is true. . 

Q. And however, we did, all of us, depart from 
Mr. Collett’s office leaving you with plaintiff’s ex- 
hibit 17 and other records that are here in court 
in evidence, some of which were not introduced in 
evidence, as a matter of fact, and I am sure plain- 
tiff’s exhibit 17 was not then introduced into evi- 
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dence yet; we left those with you and Mr. Bruch 
remained behind with you to permit you to make 
such comparison as you wanted to make, is that 
correct? A. That is correct. 

Q. Now, Mr. Harer, what was the ceiling price 
of Ram/’shead whiskey ? 

A. Ceiling prices? 

Q. Yes. A. When? 

Q. In December of 1943. A. I don’t know. 

Me Grupp: That is all. 

Mr. Collett: No questions. 

The Court: All right, you may step down. Any 
further evidence from the government ? 

Mr. Collett: No further questions. 

The Court: The defendant rests? 

Mr. Collett: The defendent rests. [235] 

Mr. Grupp: Plaintiff rests. 

The Court: All right, gentlemen. 


Certificate of Reporter 
I (We,) Official Reporter(s) and Official Re- 
porter(s) pro tem, certify that the foregoing trans- 
eript of 285 pages is a true and correct transcript 
of the matter therein contained as reported by me 
(us) and thereafter reduced to typewriting, to the 
best of my (our) ability. 


/s/ KENNETH J. PECK 
/s/ RUSSELL D. NORTON 


[Endorsed]: Filed March 29, 1950. 
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In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia 

No. 28965-R 


Before: Hon. Lloyd L. Black, 
Judge. 


NICK W. MAROOSIS, 
Plaintiff, 
VS. 


JAMES G. SMYTH, United States Collector of 
Internal Revenue for the First Collection Dis- 
trict of California, 

Defendant. 
PARTIAL REPORTER’S TRANSCRIPT 


Saturday, November 19, 1949 


Appearances: 
For the United States: 
C. ELMER COLLETT, ESQ. 


For the Plaintiff: 
MORRIS M. GRUPP, ESQ. 


The Court: ‘There are many interesting factors 
in this. But I will make a preliminary statement. 
This is not a ruling, and will not bind me. I will not 
be embarrassed by statements today as to what I 
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am inclined to think is the law if I later change my 
view. But preliminarily, I am considering this mat- 
ter from the basis that the law is as follows: 

That the burden is upon the plaintiff to show that 
the Government’s assessment was wrong as far as 
the primary assessment is concerned, and if the 
Court, when it is through analyzing the evidence, 
is unable to say whether the Government is right 
or wrong—in other words, the Court, if his mind 
is balanced or confused, the Court should deny re- 
covery as to the primary assessment. 

I am assuming that the law as to the fraudulent 
assessment is that the evidence must be clear and 
convincing the taxpayer was intentionally guilty 
of fraud, and that the Government has the burden 
of so establishing or that at least the evidence, by 
its preponderance, must so establish to a clear and 
convincing degree. 

No, I am assuming that the law is essentially as 
I have stated it. You counsel, having heard that, 
will know how much or how little education I need 
as to the law. 

Now, I may say as to the facts, gentlemen, that I 
do not feel the preponderance of the evidence favors 
the plaintiff as to the primary assessment. In other 
words, if I am compelled to decide the case now as 
to the primary assessment, I would have no question ; 
J would decide against the plaintiff. The evidence 
satisfies me that during some of the period before 
April 1, 1944, that the plaimtiff and his agents were 
surreptitiously and corruptly dealing with distilled 
spirits. 
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Now, you can start from there. The question is— 
the issue then is whether or not there is clear and 
convineing evidence of fraud. I have no confidence 
in the inventory of the plaintiff as of April 1, 1944. 
I am satisfied that the plaintiff did not intend to 
deal fairly with the State Board of Equalization. He 
turned in a figure of about $60,000, and there isn’t a 
scintilla of evidence to explain why he didn’t turn 
in about $90,000 to the State Board. He says his 
bookkeeping system was the finest system in San 
Francisco, apparently took only a few moments to 
learn what his gross sales were for each month, 
and I am satisfied that he intended not to deal 
fairly with the State Board. 

When he found that the State Board had ascer- 
tained the correct sales and they had used a figure 
of 96% he says he had a check made. That check 
was wholly inaccurate. He had a check made show- 
ing some $35,000 in sales. He left out $52,000. I 
ean understand how he might report $80,000 and 
leave out 10,000. It would be hard to understand 
how he would 50,000 and leave out 35,000. But it is 
almost incomprehensible to understand how he 
would report, how he would have a check made of 
35,000 and leave out 52,000 in ascertaining whether 
or not the State was right. 

Now, his check wasn’t a check made to determine 
whether the State was right or not. His check was 
made for the purpose of being able to convince the 
State, or somebody, that 96% was nearer right than 
about 99%. If his figures are accurate as to the 
balance $52,000 having been whisky sales then in- 
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stead of having paid the State on the basis of 96% 
he should have paid the State on the basis of about 
99%. I don’t know how much difference that would 
have been, but he didn’t deal fairly with the State 
before they made their audit. He didn’t deal fairly 
with the State after they made it, and he did not 
deal fairly with the State after the payment. I am 
satisfied with those things. 

As to exhibit 28, is it? The $35,000 tabulation by 
Mrs. Woodward is only a partial tabulation, and 
left out the essential portion of what he says were 
the sales. There has been no explanation or excuse 
for leaving it out. I recognize there was a sheet that 
has all of it. But all that sheet shows that No. 28 
wasn’t a fair check. 

So you may go further and assume in presenta- 
tion of this case that I do not have confidence in the 
good intent of the plaintiff. 

It would be extremely difficult to cause me to 
enter judgment for the primary amount. 

There are some issues as to the fraud assessment 
requiring thought. If you gentlemen wish to speedily 
file written memoranda, you may do so. I have lis- 
tened to the evidence and the manner in which it 
was given and I am satisfied Mr. Hedrick told the 
truth completely and entirely to the best of his 
ability. I am satisfied that plaintiff told the truth as 
a witness in so far as he felt there was no other 
option. I am speaking plainly, no reason to dodge or 
evade issues here. It is a question of fraud, 
question of reliance on testimony. I believe Mr. 
Hedrick. 
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Mr. Grupp: Might I ask a question, Your Honor? 

The Court: Yes. 

Mr. Grupp: Your Honor’s statement with refer- 
ence to the report of 66,000 the State Board was 
60,000 total figure you used 

The Court: Yes. 

Mr. Grupp: Did Your Honor take into con- 
sideration the testimony of My. Maroosis that wp 
until the audit of May 25 by the State Board, which 
is a closing audit, to check back to determine all 
of these matters, that they had theretofore made 
returns to the State on the basis of a 66 to 86%? 

The Court: I recognize that. If you take 66 to 
86%, the last one I think was 86, take 86% from 
$90,000; it doesn’t make $60,000; 66 to 86, or an 
average of 76% of $90,000, it doesn’t make 60,000. 
I had that in mind. I am satisfied that the plaintiff 
wasn’t endeavoring to deal fairly with the State 
of California. That is not before me. His dealing 
with the State of California is not res judicata to 
me here. From the evidence [I am satisfied that 
the State Board of Equalization, if it arrived at an 
accurate figure, did it under difficulties. 

It seems to me the sole issue in this case is 
whether under all the evidence there is clear and 
convincing fraud as to the inventory on April 1, 
1944. 

Now, if you gentlemen disagree with the law as 
I have briefiy stated it, [ will let you present writ- 
ten briefs speedily and [I will investigate. I am 
satisfied neither of you will disagree to the law as 
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stated as to the primary assessment that the burden 
is on plaintiff. 

Mr. Grupp: Yes, Your Honor, but I do think 
the law establishes there must be a rational basis 
for the additional assessment by the State, by the 
Federal Government. 

The Court: I agree there must be a rational 
basis which rational basis must be arrived at by 
common sense which means the most rational basis 
which is available under the circumstances. Now, 
one of the circumstances was that on March 31 Mr. 
Hedrick witnessed the most marvelous transactions. 

Either side wish to make argument? 

Mr. Grupp: I prefer not to do it orally. 

The Court: Would you like to make it in writ- 
ing? 

Mr. Grupp: Yes. I am going to try—might I 
have ten days? 

The Court: No, Gentlemen, I’m leaving here at 
least by the 3rd of December. When I return, I 
return to a heavy calendar. I came down here at 
a very substantial sacrifice. The business in the 
State of Washington is much too heavy for us 
judges to handle. In spite of that fact, I came be- 
cause—you may put this off the record. 

(Off the record discussion. ) 

The Court: We are on the record. Plaintiff’s 
counsel has now asked until next Friday in which 
to submit a written argument. He has advised the 
Court he doesn’t care to make oral argument. The 
Court will give the plaintiff until next T’riday, the 
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25th of this month, at noon, in which to serve and 
file written argument. 

The Court will give to the defendant until and 
including Monday evening at 4 o’clock in which to 
serve and file answering argument. The Court will 
give the plaintiff until Tuesday the 29th, at 4 
o’clock p.m., to serve and file reply. I recognize I 
am giving the defendant a short period, but I have 
given to the defendant the benefit of most of the 
Court’s inclinations which should permit the de- 
fendant to start in preparing such law as is essential 
to go on from there. 

Going to speak off the record for a moment, 
may 1? 

(Off the record discussion. ) 


The Court: On the record. The Court wishes to 
say that the Court has full confidence in the sin- 
cerity of Mr. Bruch. I am satisfied that his testi- 
mony was in accordance with his honest views and 
opinions. That doesn’t necessarily mean that I am 
in accord with all of his conclusions. But I am sure 
that he testified fairly, conscientiously and to the 
best of his belief. 

One of the reasons that I am not willing to say 
T am in accord with his views is that it is hard for 
me to accept as good bookkeeping practice meti- 
culous itemizations of $35,000 in sales and broad 
lumping of $52,000 in sales over a given period. 

But I have no quarrel with Mr. Bruch’s sin- 
cerity and he is entitled to have that said by virtue 
of the other statement. 
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The times I fixed for these written arguments 
are rigid. I want to be able to announce, which I 
expect to do orally, my conclusion before I leave 
for parts north. I expect it to be oral although 
aspects of this case justify a written opinion. 

As I said in the beginning, I came down here 
with all the work I could do, hoping to be of help 
to the overburdened judges of this district by reason 
of situations in no wise chargeable to them. It is 
regrettable indeed that San Francisco does not now 
have appointed and actually on duty, subject to 
reasonable vacations, the seven judges that the law 
authorizes. 

This Court will be adjourned until 9:15 Monday 
morning, 

Certificate of Reporter 

I (We,) Official Reporter(s) and Official Re- 
sporter(s) pro tem, certify that the foregoing tran- 
script of 8 pages is a true and correct transcript of 
the matter therein contained as reported by me (us) 


and thereafter reduced to typewriting, to the best 
of my (our) ability. 


/s/ RUSSELL D. NORTON. 


[Endorsed]: Filed February 13, 1950. 
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California 
No. 28965-R 


Before: Hon. Lloyd L. Black, 
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NICK W. MAROOSIS, 
Plaintiff, 
VS. 


JAMES G. SMYTH, United States Collector of 
Internal Revenue for the First Collection Dis- 
trict of California, 

Defendant. 
PARTIAL REPORTER’S TRANSCRIPT 


Thursday, December 1, 1949 


Appearances: 
For the United States: 
C. ELMER COLLETT, ESQ. 


For the Plaintiff: 
MORRIS M. GRUPP, ESQ. 


The Clerk: Maroosis vs. Smyth, for submission 
and motion to reopen. 

Mr. Grupp: I don’t know whether Your Honor 
has read the affidavit. 
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The Court: I have read the affidavit, I have read 
all the memoranda submitted and I have spent a 
good deal of time in examination of the voluminous 
exhibits. 

Mr. Grupp: Our motion, Your Honor, is pri- 
marily made for the purpose of disclosing to the 
Court the investigation allegedly made by the Al- 
cohol Tax Unit and the fact that the entire story 
of that investigation was for some reason or other 
not placed before the Court at the time. In other 
words, as I understood Mr. Hedrick’s testimony, 
they followed a truck out to this address on San 
Bruno Avenue 

The Court: Counsel, you are making a motion 
for reopening of the case and submitted the affi- 
davit of David Dellari. Does the Government have 


any objection ? 

Mr. Collett: If the Court please, it is wholly 
incompetent, irrelevant and immaterial, as to the 
issues of this case. As to the affidavit of Mr. Dellari 
being submitted at this particular time I don’t see 
it provides any single thing to this Court. 

The Court: I will say this: That the affidavit 
of David Dellari will be considered as part of the 
evidence in this case. 

Mr. Collett: Yes. 

The Court: Exhibit 11, which was offered and 
identified concerning which I reserved ruling, being 
an inventory as of May—as of a date in May, 
1944—in connection with the sale of the Geary 
Street Store to DiMaggio is admitted and it is 
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assumed that David Dellari has testified as set forth 
in his affidavit. 

The matters involved in this proceeding justify 
a much more formal opinion than the one I am 
about to give. While the expression of my reason 
for the ruling may not be as apt as it would if put 
in writing, my understanding of the facts them- 
selves is probably better now than it would be 
later. 

Other judicial obligations of mine apart from 
those in connection with this assignment for the 
Northern District of California would make it very 
difficult for me to write an opinion for a consider- 
able period. 

As I see it, the issues involved in this case are 
substantially issues of fact. The parties seem to 
agree, first, that as to the main assessment made 
by the Collector above that reported by the tax- 
payer and which the taxpayer paid under the law, 
the burden is upon the taxpayer to show by the pre- 
ponderance of the evidence that he is entitled to 
recover back what was paid. 

The parties similarly seem to agree as to the 
fraud assessment that even though such was paid, 
that the burden, nevertheless, is still upon the Col- 
lector to establish by clear and convincing evidence 
that there was a wilfull fraud on the part of the 
taxpayer. 

I have re-examined the copious notes which I took 
during the trial; I have analyzed the exhibits in the 
light of those notes; I have seriously considered 
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various arguments presented by counsel. As a mat- 
ter of fact, I am convinced that in any event the 
declaration or listing or report of the taxpayer as 
of April 1, 1944, did not include at least approxi- 
mately 200 cases of Three Rivers whisky. I am 
not in a position to say how much more of distilled 
spirits the taxpayer failed to disclose. I am con- 
vineed that the report he made was not correct and 
that he knew it was not correct. 

The accounting system for the Geary Street Store 
for the period prior to April 1, 1944, was a surpris- 
ing system to me. I have heard evidence that the 
system was in accord with good bookkeeping prac- 
tices; [ have given heed to the repeated argument 
there has been no evidence presented that other 
liquor stores had a better system. But I am aware 
first that accountants who look at records have the 
same attitude towards the records that the ordinary 
physician has towards the history of an accident 
given to him by a patient. The physician assumes 
that the history is true and correct. Ordinarily, the 
history is reasonably correct, subject to the ordinary, 
easual human frailties, where the patient has no 
incentive to give an untrue history. Whenever the 
patient has a motive for stating a history that is 
not in accord with the facts, the physician who 
relies upon the history in good faith is certainly 
relying on something untrue. The accountant 
usually accepts what are known as the permanent 
records as correct. And in this case the accountant 
of Plaintiff said he relied upon the permanent rec- 
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ords as correct. He made no check or analysis as 
to the correctness of the temporary records which 
were the basis of the permanent records. At least, 
certainly he made no such check or analysis of the 
temporary records, which would be foundations as 
would cope with the motive or incentive of the tax- 
payer to misrepresent the situation. 

If the liquor stores generally have a system where 
they meticulously itemize $200 worth of sales on a 
certain day, as Mr. Maroosis said were done in his 
store, and then lump $2300 worth of sales with no 
itemization, then all of the liquor stores need drastic 
and radical revision of their accounting systems. 
I am startled by the suggestion that particulars as 
to $200 or $300 of sales, plus lumping of $2,000 
worth of sales is good accounting practice. It may 
be that such does not violate accounting procedure 
so far as it may be essential to let the taxpayer 
learn whether he is making money or sustaining 
losses, but certainly such an accounting system is 
of no help to a Court in learning what actually 
transpired. 

But regardless of the accounting system, regard- 
less of the percentage figure that should, as a syn- 
thetic proposition, be employed in an estimate, the 
overwhelming evidence is at least 200 cases of 
whisky were shunted somewhere other than to any 
of the three stores in which Mr. Maroosis was in- 
terested. 

There is no suggestion of what actually was done 
with any of those 200 cases taken from the ware- 
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house in the afternoon of March 31, except that a 
few cases were most irregularly handled on the 
street on the evening of the 31st when they were 
taken from a truck to several automobiles. Whether 
such were black market sales or whether such trans- 
fers were for the purpose of adding to some separate 
stores of whisky, I do not know. 

But under the evidence of the plaintiff in this 
case, the 100 cases of Three Rivers Whiskey, which 
he claims were at the Haight Street Store on April 
1, were put there either on March 29th or by March 
30th, so none of those 100 cases are part of the 
mysterious 200 cases that went hither and yon on 
the afternoon and evening of March 31. 

I am not overlooking the affidavit of Mr. Dellari 
and I am assuming that the affidavit is true. In 
other words, he has no knowledge that any whisky 
was stored in his garage. His affidavit would indi- 
eate that no whisky was stored in his garage, but 
there isn’t a syllable of evidence to the effect that 
tne black truck didn’t enter the garage and linger 
there until the danger of pursuit was over and 
didn’t then travel hence to a selected storing place. 
As a matter of fact, the evidence, the affidavit, of 
Mr. Dellari is quite corroborative of My. Hedrick’s 
testimony. Unless Mr. Hedrick had seen this truck 
go to this garage, it isn’t at all understandable as 
to why on April 1 Mr. Dellari would be approached 
and the garage would be searched. 

The argument of plaintiff is largely based upon 
the theory that the only whisky that was ever sold 
was Three Rivers Whisky. The evidence of the 
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plaintiff and the argument of bis counsel suggests 
that whenever there was a large amount of sales 
on a particular day that the excess of the total over 
the small amount of itemized sale was Three Rivers 
Whisky. I have no reason to so believe. 

Exhibit 28 is a very interesting exhibit. Someone 
went to the trouble of analyzing whisky sales to 
the extent of $24,000 in the three months’ period, 
although actually and unquestionably there had been 
at least $76,000 worth of whisky sales in that three 
months’ period. But of the $24,000 of whisky sales 
analyzed, I find probably forty or fifty brands listed 
and of those brands, Rams Head were listed as 
having been sold to the extent of $7,865.65, Silver 
Moon $6,330, Three Rivers $3,987. Therefore, 
Three Rivers Whisky in that three-month period 
was running third. The record of sales after April 
1 indicates that there was a very active operation, 
as I remember, in Rock Creek. There is an indi- 
cation that Rams Head whisky was sold, not at one- 
third mark-up, but at 100% mark-up in the month 
of December, 1943; that allowed many cases of 
Rams Head Whisky to be available for sale in the 
period preceding April 1, and permitted Three 
Rivers Whisky to be shunted elsewhere. 

The testimony of Mr. Maroosis, relative to Ex- 
hibit 28, when given, certainly lead me to believe 
that this analysis by the accountant was an analysis 
of all of the sales for the period covered. I-referred 
to my notes and I find that they seemed to verify 
the impression I had when he was giving the testi- 
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mony. But even if I assume that there was no 
intention on his part to make it seem that the $35,000 
total covered all the sales of that period, I am 
wholly unable to harmonize his testimony with fair 
dealing with the State. The contention is made to 
me that he turned in $60,000 to the State as his 
whisky sales upon the assumption that his whisky 
sales were only two-thirds of his gross sales. 
Casually, such fractions of two-thirds might seem 
to explain the grave mistake he made. But his dis- 
tilled spirits sales, instead of being about $60,000 
as he reported to the State were approaching $90,- 
000. He must have known the unitemized $52,000 
of those gross sales were distilled spirit sales only 
because he says that those figures were made up 
of whisky sales, each one so large that his adding 
machine didn’t have room to accommodate such. 
I can see where a man would make a mistake as to 
his beer sales, over a three months’ period of about 
$100, or about $150 or $200. But it is hard for me 
to understand how a man would overlook $52,000 
of straight liquor sales. And if he thought only 
two-thirds of $35,000 was distilled spirits, that 
would give him $24,000 plus the $52,000 would make 
$76,000.00. But actually his non-distilled spirit 
sales were so far away from 3314 per cent as to lend 
no credence to any contention he, in good faith, 
estimated such as 3314 per cent. According to the 
figures I have for that period, the sales of other 
than distilled spirits were only about 2 or 3 per 
cent of the gross. It is easy for someone to slightly 
overestimate or underestimate the business he is 
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doing. But 3314 per cent was multiplying his non- 
distilled spirit sales by ten or fifteen. JI am told 
that although he had about $2,000 worth of such 
sales that were non-distilled spirits that he in good 
faith thought he had about $30,000 worth. 

The issue here is a question of fact and the ques- 
tion of the credibility to be allowed to various wit- 
nesses. I have no confidence in the testimony that 
Mr. Maroosis gave me. I only believe such as would 
appear had he not testified. He has said there were 
100 cases of Three Rivers whisky at the Haight 
Street Store on April 1. He is bound by that. No 
portion of that 100 cases came from the 200 cases 
which Mr. Hedrick followed. Mr. Hedrick was 
well-justified using the figure 86%. That is a 
figure that confessedly the plaintiff told him. 
Actually, Mr. Maroosis probably told him in the 
beginning it was about 66% or two-thirds, but later 
he told Mr. Hedrick that his distilled spirit sales 
were about 86% of his gross sales. It is reasonable 
for Mr. Hedrick to accept that figure. Accepting 
that he found that there was a substantial shortage 
of about 1200 proof gallons. That shortage cor- 
roborated what he himself had seen. And from his 
personal experience he practically was compelled 
to know that the inventory in the store itself would 
not be correct on April Ist, because he knew that 
eoods came and went somewhere, came from the 
warehouse and while stopping at the Fillmore Store 
rather than unloading, had added to the load prob- 
ably enough cases to take care of what had been 
irregularly handled out on Geary Street. 
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It is difficult for me to see how the plaintiff can 
contend the 86% is unreasonable when he was the 
one that gave the figure. In using the figure 86%, 
Mr. Hedrick inclined as strongly as he could toward 
the plaintiff. Had he used 66%, the shortage would 
have been tremendously greater. 

I recognize that the State Board assessed a cer- 
tain tax and found no fraud against the plaintiff. 
That does not indicate to me at all that the State 
Board was correct. The State Board did not know 
about these interesting travels of the truck. In 
my mind, Mr. Maroosis was just more fortunate 
with the State than the evidence indicates to me he 
deserved. 

I have confidence in the testimony of Mr. Hedrick. 
I am satisfied that his testimony is substantially 
correct. I am satisfied that the testimony of Mr. 
Harer is substantially correct; I am further satis- 
fied that neither of them made any error except a 
sincere error of recollection. I am not able to say 
at all that the evidence disproves the assessment 
made by the collector. My suspicion is that in so 
far as the estimated shortage, on Mr. Maroosis’ 
part in his declaration, of 1200 proof gallons was 
mistaken, there is at least as much reason to believe 
that that figure was too low, as that it was too high. 
I was interested in the argument made that sales 
of liquor, of selling prices, was irrelevant to the 
issue, but it cannot be gainsaid that if liquor 
had to be sold at $40 a case to comply with the 
selling provisions and if it were sold at $80 a case, 
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that for each such sale the seller would have an 
extra case to handle at his will without accounting. 

I take it My. Dellari told the truth and I accepted 
as such his statement to the effect that he did not 
know any whisky was stored, and his statement 
further to the effect Frank O’Conner denied that 
he knew that any was there. But there is no reason 
I should believe Frank O’Conner’s denial other than 
he denied it. But it can well be that Frank O’Con- 
ner did not know of the black truck in the San 
Bruno Street Garage. There are many people who 
knew about the traveling of this truck and where 
it went and none of them were offered. Plaintiff’s 
brief does correctly say when one should offer evi- 
dence and doesn’t, that it is to be reasonably pre- 
sumed the evidence, if offered, would contradict 
rather than support the theory of that side. 

Someone who drove a coupe. There were two in 
the truck. There was someone at the Fillmore 
Street Store, someone at the Standard Garage, as 
I remember the case. The Plaintiff must know 
who they were. They are not offered. 

Since under the evidence the plaintiff intention- 
ally, knowingly and deliberately hid approximately 
200 cases and did not list them for the floor tax, as 
required, such concealment was wilful. Therefore, 
he is subject to the penalty. 

I am sorry that I have been compelled to speak 
frankly in this case. But the sudden increase of 
sales from an average of somewhere around $10,000 
to $12,000 more than the $62,000 in December, 1943, 
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and to an average of about $30,000 after the holidays 
January, February, March of 1944, would sug- 
gest at least the explanation. The suggested ex- 
planation is that until about November, 1948, the 
business was conducted in accordance with the 
O.P.A. ceiling prices, as well as other requirements. 
There is at least a suspicion—it isn’t necessary to 
the decision—that about the Ist of December, 1943, 
Mr. Maroosis succumbed to the temptation that 
overwhelmed many others than him. The records 
would support the theory that he did not itemize 
the whisky sales so that his bank accounts even if 
correctly kept, would not disclose how many cases 
were sold. Some individuals might have tried the 
contrary expedient of listing correctly the sales and 
concealing a portion of the price. And, of course, 
an individual could have used both. 

It is not obligatory on me to decide actually 
whether there was or was not an excursion into 
the black market field. In any event, unquestion- 
ably at least 200 cases of whisky were taken out 
of the warehouse on March 31 and were not put in 
any of the three places where Mr. Maroosis claimed 
he kept all of his goods. The fact that none of 
such 200 cases were listed, destroyed the reliability 
of his inventory, his records and his claim of good 
faith. 

The action is dismissed. 

The Court would be remiss if it did not acknowl- 
edge much appreciation of the careful presentation 
by counsel on each side during the trial and after- 
ward. I am satisfied that plaintiff’s counsel and 
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the defendant’s counsel were each at all times in 
entire good faith in this matter. And I am satis- 
fied that plaintiff’s counsel thinks I am completely 
mistaken. But necessarily, although unconsciously, 
he is a partisan. 

I approached this case and continued during the 
trial with the idea that there would be no proof of 
bad faith and that the Court would be compelled 
to order repaid the penalty for fraud. I felt that 
the problem would be whether or not the Govern- 
ment was entitled to use 86% or whether it should 
have employed 96%. But although for a long time 
in the position of feeling that the defendant had 
a substantial burden, I was compelled by the later 
disclosures to conclude as I have announeed. 

Thank you, gentlemen. 

I have been hoping to leave here for the north 
on Saturday of this week. I’m in a trial whose end- 
ing is uncertain. I may even be here next Monday, 
but in so far as counsel can agree as to submission 
of any documents for me for signature, I would 
hope that such could be submitted to me tomorrow, 
or mailed. 

Mr. Collett: Does the Court wish the preparation 
of any findings of fact? J think under the Rule 
that the Court’s opinion can stand as the findings 
of the Court. 

The Court: J appreciate findings. You need not 
make them long. 
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Certificate of Reporter 


I (We), Official Reporter(s) and Official Re- 
porter(s) pro tem, certify that the foregoing tran- 
script of 14 pages is a true and correct transcript 
of the matter therein contained as reported by me 
(us) and thereafter reduced to typewriting, to the 
best of my (our) ability. 


/s/ RUSSELL D. NORTON. 


[Endorsed]: Filed March 29, 1950. 


[ Title of District Court and Cause. ] 


CERTIFICATE OF CLERK TO RECORD 
ON APPEAL 


I, C. W. Calbreath, Clerk of the District Court 
of the United States for the Northern District of 
California, do hereby certify that the foregoing 
and accompanying documents and exhibits, listed 
below, are the originals filed in this Court, or a 
true and correct copy of an order entered on the 
minutes of this Court, in the above-entitled case, 
and that they constitute the Record on Appeal 
herein, as designated by the attorney for the ap- 
pellant, to wit: 

Complaint to Recover Liquor Floor Taxes Tlleg- 
ally Collected. 

Answer. 

Stipulation Waiving Jury Trial. 

Notice of Motion and Motion for Reopening 
Case. 
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Affidavit of David Dellari—in support of Motion 
to Reopen. 

Stipulation. 

Minute Order of December 1, 1949. Order De- 
nying Motion to Reopen. Order Judgment Be En- 
tered in Favor of Defendant. Order Dismissing 
Complaint. 

Plaintiff’s Objections to Defendant’s Finding of 
Fact and Conclusions of Law. 

Proposed Findings of Fact and Conclusions of 
Law—by Plaintiff. 

Proposed Findings of Fact and Conclusions of 
Law—by Defendant. 

Findings of Fact and Conclusions of Law. 

Order Overruling Plaintiff’s Objections to Find- 
ings of Fact and Conclusions of Law Made and 
Entered by the Court. 

Judgment. 

Memorandum of Costs and Disbursements. 

Notice of Appeal to Circuit Court of Appeals. 

Designation of Contents of Record on Appeal. 

Plaintiff’s Exhibits Nos. 1, 2, 5, 4, 5, 7,,S;a2 aaa 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23552 ee 
26, 27, 28, 29, 30 and 31. 

Defendant’s Exhibits Nos. A and B. 

Reporter’s Transcript for November 16, 17, 18, 
19, 1949. 

Partial Reporter’s Transcript for November 19, 
1949, 

Partial Reporter’s Transcript for December 1, 
1949. 
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In Witness Wherecof, I have hereunto set my 
hand and affixed the seal of said District Court, 
this 28th day of April, A.D. 1950. 


C. W. CALBREATH, 
Clerk. 


[Seal] By /s/ M. E. VAN BUREN, 
Deputy Clerk. 


No. 12530. United States Court of Appeals for 
the Ninth Circuit. Nick W. Maroosis, Appellant, 
vs. James G. Smyth, United States Collector of 
Internal Revenue, Appellee. Transcript of Record. 
Appeal from the United States District Court for 
the Northern District of California, Southern Divi- 
sion. 


Filed April 28, 1950. 
/s/ PAUL P. O’BRIEN, 


Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 12530 


NICK W. MAROOSIS, 
Plaintiff, 
VS. 


JAMES G. SMYTH, United States Collector of 
Internal Revenue for the First Collection Dis- 
trict of California, 

Defendant. 


STATEMENT OF POINTS ON WHICH AP- 
PELLANT INTENDS TO RELY ON AP- 
PEAL 


Appellant, pursuant to Division 6 of Rule 19 
of the Rules of this Court, states that the following 
are the points on which he intends to rely on this 
appeal: 

i 

The Court below erred in holding that whether 
86 per cent (which was a voluntary estimate of the 
taxpayer) or 96.41 per cent (the undisputed per- 
centage determined by an actual audit of the State 
Board of Equalization of the State of California) 
was the correct percentage of sales of distilled 
spirits to total sales for the period from July 1, 
1948, to March 31, 1944, was not at issue in this 
ease. 
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IT. 


The Court below erred in holding that the testi- 
mony by appellee’s witnesses of alleged suspicious 
acts by appellant prior to the date for taking the 
floor stock tax inventory required by law eliminated 
any need for a rational or logical basis to the arbi- 
trary assessment of appellee. 


ITU. 


The Court below erred in holding that the issue 
of this case is whether or not the appellant im- 
properly dealt with distilled spirits prior to April 
1, 1944, said latter date being the date for taking 
the floor stock tax inventory. 


IV. 


The Court below erred in not holding that 96.41 
per cent was the correct percentage of sales of 
distilled spirits to total sales for the period July 
1, 1943, to March 31, 1944. 


Ne 


The Court below erred in holding that 86 per 
cent as the correct percentage of sales of distilled 
spirits to total sales for the period July 1, 1948, 
to March 31, 1944, was not an unreasonable figure 
for the appellee to use in the assessment because 
the appellant had given the erroneous figure to 
appellee’s agents and that appellant is fortunate 
he did not give a lower percentage to appellee, for 
then the assessment would have been even greater. 
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var 

Notwithstanding that appellee took an actual in- 
ventory of distilled spirits on hand as of May 2, 
1944, and checked the same back against purchases 
and sales and arrived at an inventory figure of ap- 
pellant’s establishment as of April 1, 1944, and 
notwithstanding that appellee was notified of and 
had available for its inspection an audit of the 
California State Board of Equalization which 
established that the appellant’s correct percentage 
of sales of distilled spirits to total sales from July 
1, 1948, to March 31, 1944, was 96.41 per cent and 
notwithstanding the fact that appellee was on the 
premises of appellant on April 1, 1944, and took 
spot checks of his inventory on said date and not- 
withstanding that appellee testified that it had the 
plaintiff’s establishment under surveillance im- 
mediately prior to April 1, 1944, and notwithstand- 
ing that appellee’s investigation of plaintift’s 
purchases from November 1, 1942, to March 31, 
1944, disclosed that appellant’s purchase records 
were correct and notwithstanding appellee accepted 
as correct for the purposes of its figures the gross 
sales as taken from appellant’s books and records 
and notwithstanding that from those same records 
the State Board of Equalization’s audit disclosed 
that 96.41 per cent was the correct percentage of 
sales of distilled spirits to total sales for the period 
aforementioned and finally notwithstanding that ap- 
pellee failed to introduce any evidence whatsoever 
as to the reasonableness of his assessment, that the 
Court nevertheless held that the method of assess- 
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ment, to wit: acceptance of appellant’s estimate of 
86 per cent as the. correct percentage of sales of 
distilled spirits to total sales as being the most 
reasonable and rational method available to the 
appellee is error in that the said method of the 
appellee had no reasonable or rational basis to it 
at all. 
VII. 

The Court erred in finding that on March 31, 1944, 
200 cases of Three Rivers whiskey floor stock of ap- 
pellant’s store were moved by appellant from a 
warehouse to an unknown destination. 


VIII. 

The Court erred in finding that the comparison 
of the inventory of May 2, 1944, taken by appellee 
and adjusted to April 1, 1944, with plaintiff’s tax 
return of May 1, 1944, showed a difference in over- 
declaration of distilled spirits by plaintiff of 108.98 
proof gallons. 

IX. 

The Court erred in finding that the May 2, 1944, 
inventory taken by appellee did not confirm the in- 
ventory taken by appellant on April 1, 1944. 


se 
The Court erred in disregarding the correctness 
of the books and records of appellant in determining 
the reasonableness of appellee’s assessment. 


XI. 
The Court below erred in holding that appellant 
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failed to declare 1,222.85 proof gallons of distilled 
spirits, or any amount of distilled spirits, in his 
floor stock tax return filed on March 1, 1944. 


XII. 

The Court below erred in holding that the ap- 
pellant had failed to overcome by adequate evi- 
dence the presumption that the assessment levied 
by the defendant was accurate and proper. 


XIII. 

The Court below erred in holding that the tax 
return filed by appellant on March 1, 1944, was 
false and fraudulent and made with the intent of 
evading the tax. 

XIV. 

The Court below erred in rendering judgment in 
favor of appellee. 

OV. 

The Court erred in failing to render and file a 
written opinion in this matter. 


Dated this 3d day of May, 1950. 
LEON SCHILLER, ESQ., 
MORRIS M. GRUPP, ESQ., 
By /s/ LEON SCHILLER, 
/s/ MORRIS M. GRUPP, 
Attorneys for Appellant. 


[Endorsed]: Filed May 3, 1950. 
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[Title of Court and Cause. ] 
APPELLANT’S DESIGNATION OF 
RECORD ON APPEAL 


To the Clerk of the Above-Entitled Court: 

Appellant, pursuant to Division 6 of Rule 19 of 
the Rules of this Court requests that the entire 
transcript of the above-entitled case be printed as 
the transcript on appeal in the above cause. 


Dated: This 3d day of May, 1950. 
LEON SCHILLER, ESQ., 
MORRIS M. GRUPP, ESQ., 
By /s/ LEON SCHILLER, 
/s/ MORRIS M. GRUPP, 
Attorneys for Appellant. 


[Endorsed]: Filed May 3, 1950. 


